ADMINISTRATION, 


1. PRACTICE IN PROBATE COURT: ADMINISTRATION. While formal 
i pleadings are not required in probate courts, accounts and state- 
ments presented there for allowance should be sufficiently specific 

to apprise those in charge of estates of the facts involved, so that 
they may be able to protect the interests intrusted to their care and 
revent the allowance of unjust demands. Watkins v. Donnelly, 


23. 


PLEADING : PRACTICE: ADMINISTRATION. The following claim: 
“To services rendered from Juiy, 1869, to February, 1872, $2,500.” 
presented against an estate and allowed in the probate court, should, 
upon motion of the executor in the circuit court upon his appeal, be 
made more specific and definite. Jb, 


ADMINISTRATION : EVIDENCE. Failure to make, keep and present 
an account to a person for $2,500 for services claimed to have been 
rendered him during two and a half years, affords some evidence 
adverse to such claim when presented for allowance against his 
estate. Ib. 


: FINAL SETTLEMENT: EQUITY: PRACTICE. It is only upon 
the ground that there has been a final settlement, binding and 
conclusive at law, that a proceeding in a court of chancery can be 
maintained to set the same aside upon the ground of fraud. And 
where the petition alleges that the administrator fraudulently 
failed and refused to publish notice of final settlement, the plain- 
tiffs have no standing in equity, their remedy at law being ample 
and adequate. Lenox v. Harrison, 491. 


ADMISSION. 


CORPORATE FXISTENCE, ADMISSION OF. Where a public corporation ap- 
pears to an action and makes an affirmative defence, like a private 
corporation, it admits its corporate existence. Eubank v. City of 
Edina, 650. 


ADVANCEMENT. 


HOTCHPOT: ADVANCEMENT. The doctrine of bringing advancements 
into hotchpot applies only in cases of intestacy, or where there is a 
surplus undisposed of by the will. Turpin v. Turpin, 337. 


(687) 











INDEX. 
ADVERSE POSSESSION, 


MORTGAGE : ADVERSE POSSESSION BY MORTGAGEE : LIMITATIONS. A mort- 
gagee in possession, who for the period of limitation refuses to 
recognize the existence of the mortgage or any equitable claim jy 
the mortgageor, may stand upon such adverse claim and invoke 
the statute against the right of redemption. Gordon v. Lewis, 378, 


AGENCY. 


1. AGENCY, REVOCATION OF. A principal can in general at his pleas. 
ure revoke the authority of his agent. The State ex rel. Walker y, 
Walker, 279. 





2. : . When the state employs one as its agent. it has 
the same power of revocation that is possessed by an individual, 
Ib. 


8. STATE CLAIM AGENT: REPEAL OF ACT OF MARCH 19, 1881. The ap- 
pointment of one under the act of the General Assembly of March 
19, 1881 (Laws, p. 163), as agent of the state to collect certain claims 
against the United States, was revoked by a repeal of said act. Jb, 





é. : . The fact that such agent was to be compensated 
for his services out of the amount collected, did not conter upon 
him such an interest in the subject matter of the agency as to ren- 
der the latter irrevocable. 


ALIMONY. 

See DIVORCE. 
ALLEGATA AND PROBATA. 
See SLANDER, +}. 
AMENDMENT. 


CRIMINAL LAW: INFORMATION: AMENDMENT. An information for a 
criminal offence in a case originating in an inferior court cannot 
be amended in an appellate court. The State v. Russell, 64», 


APPEAL. 


1. PRACTICE: APPEAL FROM COURT OF APPEALS. Ina cause appealed 
from a court of appeals, the judgment, if right. will be affirmed, 
although said court may have assigned other than the correct rea- 
sons therefor. Bank of Commerce v. Hoeber, 37. 


2. DIVORCE: APPEAL TO ST. LOUIS COURT OF APPEALS: ALIMONY. An 
appeal from a decree in a divorce suit to the St. Louis court of ap- 
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als invests that court with the jurisdiction to hear and deter- 
mine the cause solely on the record and it has no authority to 
make an allowance against the respondent in favor of the appel- 
lant for the payment of her attorney’s fees and expenses of prose- 
cuting her appeal. The State ex rel. Clarkson v. The St. Louis 
Court of Appeals, 185. 


APPEAL TO SUPREME COURT: MISDEMEANORS. The Supreme Court 
has no jurisdiction of appeals from the St. Louis court of appeals 
in misdemeanor cases. The State v. McNeary, 143. 





: Nor is the jurisdiction maintainable in this case, 
which was a conviction for keeping a dramshop without license, on 
the ground that it involved the construction of the revenue laws of 
the state. Jb. 





a 
PARTITION: FINAL JUDGMENT: APPEAL. In a partition suit the 
order of sale is not a final judgment from which an appeal will 
lie. Turpin v. Turpin, 337. 


SUPREME COURT : JURISDICTION : CONSTITUTIONAL QUESTION. Where 
a cause in which less than twenty-five hundred dollars is involved 
is appealed to the Supreme Court from the court of appeals because 
it contains a constitutional question, only such question will be 
considered on theappeal. Merz v. The Missouri Pacifie Railway 
Company, 672. 


ARBITRATION, 


ARBITRATION : EQUITY: PARTY WALL. The refusal of a husband who is 





acting for his wife to proceed with an arbitration provided for in a 
contract for building a party wall and ascertaining the cost of the 
same, after the proceeding had been instituted and the arbitrators 
had failed to agree, is sufticient to authorize equitable interposition 
to ascertain the cost of the wall. Keating v. Korfhage, 524. 


ARCHITECT. 
See St. Lovuls, 


ASPORTATION. 


CRIMINAL LAW: LARCENY: ASPORTATION. In larceny the caption and 


asportation consist in removing the property alleged to have been 
stolen from the place where it was before ; it need not be taken out 
of the room and carried away. The State v. Higgins, 354. 


ASSESSOR'S BOOK, 


See REVENUE, 
VoL. 88—44 
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INDEX. 
ASSIGNMENT. 


DEBT, PARTIAL ASSIGNMENT OF BY CREDITOR. A creditor cannot 
without the debtor's consent, assign a part of a note or other debt. 
The Fourth National Bank of St. Louis v. Noonan, 372, 


: WAIVER. The debtor may, however, waive his right to ob. 
ject to such partial assignment. Jb. 


ATTACHMENT. 


ATTACHMENT : PRACTICE IN SUPREME COURT. The Supreme Court 
will not reverse a judgment in an attachment suit on the ground 
that plaintiff’s motion to strike out the plea in abatement should 
have prevailed, it appearing that es had a fair trial on 
the plea and failed to sustain the issu@s joined by any evidence on 
his part. Missouri Glass Company v. Copeland Sewing Machine 
Company, 57. 


FRAUD : BURDEN OF PROOF. Where a bill of sale to one is regular 
on its face and he is sessive of the property purported to be 
transferred by it, the burden of proof is on him who assails it in an 
attachment suit, to show that the transaction was fraudulent, and 
this is true although the party claiming under the bill of sale may 
have averred in his interplea that the sale was in good faith. Al- 
bert v. Besel, 150. 

EVIDENCE: INTERPLEA. On the trial of an interplea issue in an at- 
tachment suit, the affidavit for the attachment is not competent 
evidence against the interpleader. Jb. 





: Nor is it competent on the trial of such interplea 
to prove the absence of any evidence showing the application of 
such testimony, that the interpleader and the grantor in the bill of 
sale, under which the former claimed the property, were members 


of the same church. Jb. 
s 


OFFICER : ATTACHMENT: PRESUMPTION. Where under a writ of at- 
tachment, directing a sheriff to levy on the property of the defend- 
ant therein, the ofticer seizes property in possession of a stranger to 
the writ, such seizure is prima facie wrongful as against such party 
in possession and in an action therefor by the latter against the 
otficer on his bond, no presumption obtains in favor of the officer 
that he did his duty in making the levy. The State ex rel Robert- 
son v. Hope, 430. 


: : . It is only where the controversy is. be- 
tween the officer and party to the writ that such presumption 
exists. Jb. 





: ATTACHMENT. That a debtor is about to remove out of the 
state to change his domicil affords no ground for an attachment of 
his homestead property. Davis v. Land, 436. 
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ATTORNEY AND CLIENT. 


COMPOSITION AGREEMENT: PREFERENCE: KNOWLEDGE OF ATTORNEY, 


WHEN IMPUTABLE TO PRINCIPAL. An attorney of a debtor, em- 
ployed to effect a composition with the latter's creditors, gave his 
personal promise in? writing, and afterwards paid to one of the 
creditors a sum in excess of the amount agreed on and accepted by 
the other creditors. Held (1) That the knowledge of the attorney 
in the matter of giving such preference was, in law, the knowl- 
edge of the principal, and (2) that the failure of the attorney to 
disclose to another creditor the fact of such preference was the 
concealment of a material fact and invalidated the composition. 
Bank of Commerce v. Hoeber, 37. 


BACK TAXES, 
See REVENUE, 
BANK, 


BANK CASHIER, BOND OF: INCREASE OF CAPITAL STOCK OF BANK: 
SURETIES. The increase of the capital stock of a bank, held not to 
discharge the sureties on the cashier's bond. Lionberger v. Krieger, 
160. 





: ESTOPPEL. Where the cashier's bond recites that he had 
been appointed by the board of directors, such recital is conclusive 
on the sureties. Jb, 


——, The fact that one was appointed cashier of a bank who 
was not a director, as required by statute (G. S., p. 365, sec. 3), 
does not render his bond for his fidelity in office invalid. Jb. 





A bank has the right to require a bond of its cashier 
although there is no statute requiring it, and the sureties are lia- 
ble on it as a common law bond. Jb. 





—. The subsequent enactment of a statute requiring a bond 
does not affect the validity of such common law bond. Jb 


BANK: TRUST FUND: RELATION OF CREDITOR AND DEBTOR. The 
Mastin Bank of Kansas City received a draft on deposit to the 
credit of the depositors, and thereupon the latte: drew their check 
on the bank, with the request that it should place the proceeds of 
the same in the Exchange Bank of Denver, Colorado, to the credit 
of one E, which the Mastin Bank agreed to do, The Exchange 
Bank was a correspondent of the Mastin Bank, and the latter bank 
~ the depositors a memorandum addressed to the Exchange 

k, stating that the account of the latter had been credited with 
the amount of the check to the use of E. The memorandum was 
at once sent by the depositors to E, and the Mastin Bank also sent 
a copy of the same by mail to the Exchange Bank, but before it 
arrived the Mastin Bank had closed its doors and made an assign- 
ment for the benefit of its creditors. The Exchange Bank refused 

























































ro 


692 INDEX. 


to charge the amount to the Mastin Bank, or to place it to the y 

of E, or to pay the same to him. Held, the Exchange Bank havinn 
so refused to accept the credit, the fund remained in the Mastin 
Bank impressed with the trust, and the relation of general creditors 
was not created between the depositors and the Mastin Bank 
Stoller v. Coates, 514. ' 


TRUST FUND, CONVERSION OF: PREFERRED DEMAND. The generat 
assets of the Mastin Bank having received the benefit of the up. 
lawful conversion, the bank is chargeable with the amount of the 
converted fund as a preferred demand. Jb. 


BILL OF EXCEPTIONS. 


BILL OF EXCEPTIONS: FILING IN VACATION. An entry of record to 
the effect that, on motion of defendant, and by consent of plaintiff 
leave was given to file the bill of exceptions thirty days after term 
is sufficient to authorize the filing of the bill. The fact that the 
court made the order sufficiently shows its consent thereto. Rine 
v. The Chicago & Alton Railroad Co., 392. 


PRACTICE IN SUPREME COURT: BILL OF EXCEPTIONS. Where there is 
no order of the court authenticating the bill of exceptions, the 
Supreme Court will consider nothing but the record proper. Roes- 
ler v. The Citizens’ Bank of Memphis, 565. 


BILLS AND NOTES. 


PROMISSORY NOTE: HOLDER FOR VALUE. One who takes a note as 
collateral security for a debt then created is a holder for value, 
Deere v. Marsden, 512. 


: ———. Soone will be a holder for value who so takes a 
note for a pre-existing debt, if there is an express agreement on his 
part to forbear suit until the collateral shall mature. Jb, 





BOND. 


BANK CASHIER, BOND OF: INCREASE OF CAPITAL STOCK OF BANK: 
SURETIES. The increase of the capital stock of a bank, held not to 
discharge the sureties on the cashier's bond. Lionberger v. 
Krieger, 160. 


: ESTOPPEL. Where the cashier's bond recites that he had 
been appointed by the board of directors, such recital is conclusive 
onthe sureties. Jb. 





The fact that one was appointed cashier of a bank 


oan 


who was not a director as required by statute (G. S.. p. 09, 
sec. 3), does not render his bond for his fidelity in office invalid. Ib. 





——. A bank has the right to require a bond of its cashier, 
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although there is no statute requiring it, and the sureties are liable 
on it as a common law bond. Jb. 


—. The subsequent enactment of a statute requiring a bond 
does not affect the validity of such commop law bond. Jb. 


BURDEN OF PROOF. 


Qv0 WARRANTO* OFFICE: BURDEN OF PROOF, In a quo warranto pro- 
ceeding against one for usurping an oftice, the burden is on the 
latter to show title thereto. The State ex rel. Harris v. MeCann, 


386. 


See Fravp, 2. 
PRACTICE, CIvIL, 28. 
BURGLARY. 


BURGLARY AND LARCENY: PRACTICE. Ina prosecution for burglary and 
larceny, the defendant may be acquitted of the one and convicted 
of the other. The State v. Kennedy, 341, 


CASHIER. 
See BANK, 
CERTIORARI, 


: PRESUMPTIONS: CERTIORARI. In proceedings by certiorari, it 





will not be prgsumed from a record which shows merely the re- 
moval of an olticer that such reinoval was for cause shown. The 
State ex rel. Campbell v. The Board of Police Commissioners of St. 
Louis, 144. 


CESTUI QUE TRUST, 
See TRUSTS AND TRUSTEES, 2, 
CHIEF OF POLICE. 
See St. Lowuts, 5. 
CLOUD ON TITLE. 


See VENDOR AND VENDEER, 3. 
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COMMON CARRIERS, 


COMMON CARRIERS. The undertaking of a common carrier of passen. 


1. 


gers is to carry the latter without fault or negligence, but the car- 
rier is not an insurer against accidents. Les/ie v. The Wabash, St, 
Louis & Pacific Railway Co., 50. 


COMPOSITION. 


COMPOSITION AGREEMENT ; PREFERENCE : KNOWLEDGE OF ATTORNEY, 
WHEN IMPUTABLE TO PRINCIPAL. An attorney of a debtor, em- 
ployed toeffect a composition with the latter's creditors, gave his 
personal promise in writing, and afterwards paid to one of the 
«creditors a sum in excess of the amount agreed on and accepted 
by the other creditors. Held (1) That the knowledge of the at- 
torney in the matter of giving such preference was, in law, the 
knowledge of the principal, and (2) that the failure of the attorney 
to disclose to another creditor the fact of such preference was the 
concealment of a material fact and invalidated the composition. 
Bank of Commerce v. Hoeber, 37. 


REVISED STATUTES, SECTION 666 : DEBTOR AND CREDITOR : RELEASE OF 
DEBTOR. Any creditor of two or more debtors may, under Revised 
Statutes, section 666, compound with any and every one or more 
of his debtors for such sum as he may see fit. and release him or 
them from all further liability for such indebtedness without im- 
pairing his right to collect the balance of such indebtedness from the 
other debtor or debtors not so released : and said section applies to 
all debts whether evidenced by note or otherwise. Be.t such release 
does not impair the right of any debtor not so released to have 
contribution from his co-debtors. Baker v. Hunt, 405. 





2 : . The releases introduced in evidence in 
this case held to be a complete defence to the noteg sued upon. Jb, 


CONDITION. 
See DEED, 18. 
CONSIDERATION. 


DEED : COLORABLE CONSIDERATION. A consideration for a convey- 
ance by a debtor wholly disproportionate to the value of the 
property conveyed and paid to give color to the transaction is not 
a valuable consideration. Lionberger v. Baker, 447. 


MARRIAGE. Marriage is doubtless a valuable, as distinguished 
from a good consideration. Jb. 


INNOCENT PURCHASER. A purchaser from a fraudulent grantee for 
a valuable consideration without notice takes a good title. Jb. 
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VOLUNTARY CONVEYANCE : MARRIAGE : CONSIDERATION. One marry- 
ing the grantee in a voluntary conveyance because of its provisions 
is regarded, it seems, as a purchaser for value. Such. however, is 
not the case with one who has only contracted or engaged to marry 
such grantee. Jb. 


CONSTITUTIONAL LAW, 


: CHARTER OF KANSAS CITY: CONSTITUTION. Section 1. article 
8, of the charter of the City of Kansas. which provides that *‘ the 
common council on the petition of residents of Kansas City, who 
own a majority of the front feet on a street to be graded, may 
order the same to be graded at the expense of the property owners,” 
is not a discrimination against non-resident owners and for that 
reason unconstitutional. Buchan v. Broadwell, 31. 





ConsTITUTION. The three years special statute of limitations in 
reference to tax deeds is constitutional, Hill v. Atterbury, 114. 


———: REVISED STATUTES, SECTION 2121. The second section 
of the damage act (R.5S., sec. 2121) which authorizes the recovery 
of five thousand dollars in cases of death of persons occasioned 
by the negligence of railroads, etc., is constitutional. Carroll v,. 
Missouri Pacific Railway Company, 239. 


CONSTRUCTION: STATUTE: CONSTITUTION. Section 1902, of the Re- 
vised Statutes, is not unconstitutional upon the ground of being a 
special law, nor is it unconstitutional because in cities of more than 
one hundred thousand inhabitants it gives the state a greater num- 
ber of peremptory challenges than in other localities. The State v, 
Hayes, 344. 


CONSTITUTION: CONTESTED ELECTION CASES: OPENING BALLOTS, 
Ballots cast at an election cannot, under the constitution, article 8, 
sections 3 and 9, be opened and inspected, except in cases of con- 
tested elections. The State ex rel. Ewing v. Francis, 557. 


CONTRACTS. 


SALE OF LAND; PRIOR EQUITIES, One purchasing land with knowl- 
edge of a prior contract as to it, on the part of the vendor, is 
chargeable with all the equities arising therefrom and affecting the 
land in the hands of the vendor, and in like manner where 2 third 
person claims under a vendee in such contract, he may, uyon the 
payment of the purchase money, or its tender, compel the vendor, 
or his heirs, or a purchaser with notice, to complete the contract 
and convey the title. Hagman v. S haffner, 24. 


EQUITY : CONTRACT. Where reformation and specific performance 
of deeds and contracts respecting the sale of lands will be decreed 
by a court of equity between the original parties thereto, similar 
relief will in genetal be given in suits between parties claiming 
under them. Jb. 
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COMPOSITION AGREEMENT : PREFERENCE : KNOWLEDGE OF ATTORNEY 
WHEN IMPUTABLE TO PRINCIPAL. An attorney of a debtor, employed 
to effect a composition with the latter's creditors, gave his personal 
promise in writing, and afterwards paid to one of the creditors q 
sum in excess of the amount agreed on and accepted by the other 
creditors. Held (1) That the knowledge of the attorney in the 
matter of giving such preference was, in law, the knowledge of 
the principal, and (2) that the failure of the attorney to disclose to 
another creditor the fact of such preference was the concealment 
of a material fact and invalidated the composition. Bank of Com. 
merce v. Hoeber, 37. 





- : CONTRACT. An acceptance of a sum of money due re. 
gardless of other stipulations in a contract, will not be regarded ag 
a waiver of such other stipulations. Ehrlich v. The £tna Life 
Insurance Company, 249. 


CONTRACT, CONSTRUCTION OF. A stipulation by one in a. contract 
to devote his entire time and energy to the business of an insurance 
company and to no other, must receive a reasonable interpretation. 
He is bound to devote his time and energies with that degree 
of diligence and attention which is usual among industrious busi- 
ness men engaged in like business, and pursuing no other avoca- 
tion. Jb. 


& 
SERVANT, DISCHARGE OF: ELECTION. Where a servant is wrong- 
fully discharged by his master, he may sue for a breach of the 
contract, or he may elect to treat the contract as rescinded, and re- 
cover on a quantum meruit for the services rendered. Jb, 


CONTRACTOR, WHEN PREVENTED FROM COMPLETING WORK: REME- 
pies. A contractor who has been prevented by the other party 
from completing his work, may waive the action for damages and 
sue for the value of the work done and materials furnished, and he 
is not in such case restricted to a pro rata share of the contract 
price. Ib. 


QUANTUM MERUIT: PLEADING. It is no objection in such action that 
the petition sets out the contract and a compliance with its terms, 
and the termination of the contract by defendant, provided it 
shows that the plaintiff elects to treat it as canceled and seeks to 
recover for the services rendered. Jb. 





‘ Where the petition counts on both the theory of a 
breach of the contract and a quantum meruit, the remedy of the 
defendant is by motion. Jb. 


CONTRACT : ABANDONMENT. The extension of the time for the com- 
pletion of a contract to make and place fixtures in a church, and 
the partial alteration of the work to be done, does not authorize 
the contractor to abandon the contract and sue for the value of the 
work. Haynes v. The Second Baptist Church, 285. 


——: ACCEPTANCE OF WORK, The use of the church building for 
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the purposes of construction does not constitute an acceptance of 
the work or any part of it under the contract for the fixtures, such 
use being contemplated by the latter contract and the duty to ac- 
cept the work under it not arising until its completion. Jb, 


.“CONTRACT TO BUILD HOUSE: ACCIDENTAL DESTRUCTION BY FIRE: 
CONTRACTOR NOT RELIEVED. Where a contractor undertakes to 
build a house upon the land of another and before its completion, 
it is destroyed by fire without his fault, he is not thereby relieved 
from his obligation to fulfill the contract. The obligation to build 
not being imposed by law, but arising from his own voluntary 
contract, its non-performance is not excused by inevitable acci- 
dent, Jb. 


. MARRIED WOMAN: CONTRACT. A married woman who purchases 
personal property with her own means and on her own credit, can, 
since the act of 1875 (R. 8., sec. 3296) charge it by her note secured 
by her deed of trust thereon, for the payment of the purchase price. 
Daily v. The Singer Manufacturing Co., 301. 


INSURANCE: CHANGE OF POLICY BY PAROL. The terms of an open 
policy of insurance can be changed by a subsequent parol agree- 
ment between the contracting parties. Day v. The Mechanics’ & 
Traders’ Insurance Co., 325. 


: ———. By the terms of an open policy of insurance, be- 
fore an insurance of the property could be effected under it, an 
indorsement by the authorized agent of the insurer was required 
to be made cither on the policy, or a book attached thereto, or the 
issuance of a certificate by an agent and signed by an officer of the 
company was necessary ; held, that after the delivery of the policy 
it could be so modified by parol by agreement of the parties as to 
enable the policy holder to effect his insurance on shipments of 
property by him, by notice directed to the company’s agent and de- 
posited in the mail. Jb. 








: . The policy contained the following provision : 
“The use of general terms or anything less than a distinct, specific 
agreement, clearly expressed and indorsed on this policy, shall not 
be construed as a waiver of any printed or written condition or re- 
striction herein contained ;” held, that said clause did not apply to 
and prohibit the modification of the terms of the policy above men- 
tioned. Jb. 


INSURER: ACTS OF AGENTS. The authority of the agents of the in- 
surance Company to consent to the modification of the terms of the 
policy may be inferred from the course of dealing with the insured 
and the recognition of these acts by the company. Jb 


18, CONTRACT FOR SALE OF LAND : SPECIFIC PERFORMANCE : MEMORANDUM, 








A memorandum of a contract for the sale and conveyance of land, 
although signed only by the party to be charged, when sufficiently 
clear and certain in its terms, affords a competent basis for a suit 
for specific performance. Mastin v. Grimes, 478. 
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¢ : . Where the memorandum gs 
residue of the purchase money “is to be paid as soon anche 
said lots can be examined,” the abstract to be furnished b 
vendor, the law would imply that after the examination of the ab- 
stract, a reasonable time was to be allowed the vendee in which to 
make the payment. Jb. 





REASONABLE TIME. What is such reasonable time is de- 
pendent on the circumstances of the case and largely on the con- 
duct of the contracting parties. Jb. 





: TIME: WAIVER. Time is not generally deemed in equity to 
be of the essence of the contract for the sale and conveyance of 
land. And even if by express terms a day of payment be fixed and 
time is declared to be of the essence of the contract, still that is no 
bar to the time of payment being postponed or to its being waived 
altogether. Jb. 





$ : If, after the expiration of the time limited 
for the performance of the contract, the parties continue to deal to- 
gether or to treat the contract as still existing, this will amount toa 
waiver of the element of time. Jb. 


NOTICK TO COMPLETE CONTRACT. Where either the vendor 
or the vendee has-improperly and unreasonably delayed in com- 
plying with the terms of an agreement for the sale and ‘conveyance 
of land, the other party may by notice fix the time within which 
the contract may be completed, but such notice must allow a rea- 
sonable length of time for the other party to perform his part of 
the contract, and if it fail in this respect it oats disregarded. Ib, 





: A notice given by the vendor to the vendee to 
complete fhe contract within five days held insufticient under the 
circumstances in this case. Jb. 





. VENDOR AND VENDEE: WAIVER. Where it is obvious from the 


statements of the vendor that he will not fulfill his part of the 
contract, all necessity of tendering the purchase money and de- 
manding a deed are waived. Jb. 


CLOUD ON TITLE. Where the delay on the part of the 
vendee is occasioned by facts which throw a cloud on the title to 
the land, and which render it suspicious in the minds of reasonable 
men, and to any considerable extent affect the value of the prop- 
erty, such delay cannot afford the vendor an opportunity to rescind 
the contract because of the failure of the asdhanet to make pay- 
ment of the purchase money. Jb. 





. SPECIFIC PERFORMANCE: ACTION BY VENDEE: DEFENCE. In an ac- 


tion by a vendee for the specific performance of a contract for the 
sale and conveyance of land, the vendor set up as a defence that the 
plaintiff for the purpose of preventing a compliance with the terms 
of the contract on his part, had falsely and fraudulently pretended 
that defendant's title to the land was imperfect. Held, that the 

















31. 


83. 
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failure of the vendor to rescind the contract and to return or tc 
offer to return the portion of the purchase money which he received 
was a bar to said defence. Jb. 


| PARTY WALL: CONTRACT: EQUITABLE EASEMENT. Where owners 


of adjoining premises made an agreement under seal for them- 
selves, but not acknowledged and recorded, whereby one was to 
build a party wall, and the other, when he should use it in the con- 
struction of his building, was to pay half the cost of such wall, the 
effect of such agreement was to create cross-easements as to each 
owner, and a purchaser of the estate with notice, would take it 
burdened with the liability to pay one-half the cost of the wall 
whenever he should avail himself of its benefits. Sharp v. C heat- 
ham, 498. 





——— ; : : NOTICE. One purchasing under a quit- 
claim deed, would not, without actual notice, be bound by such 
agreement, Jb. 


. CONTRACT: PARTY WALL: EQUITABLE EASEMENT: NOTICE. The 


agreement in this case, by which the owners of adjoining lots 
bound themselves, their heirs and vendees in relation to a party 
wall between their respective lots, held (following Sharp v. Cheat- 
ham, ante, p. 498) to create an equitable charge, easement and 
servitude upon the lot of the defendant, and the agreement being 
duly executed, acknowledged and recorded affects with notice any 
one afterward purchasing and subjects him to the equities created 
by the agreement, Keating v. Korfhage, 524. 


—— : ———: ESTOPPEL. Where a party to a contract to build a 

varty all, during the time he continued to be the owner of his 
ot, acquiesced in the construction of the wall, such acquiesvence 
will estop him and any one claiming under him from afterward 
objecting to the methods whereby and materials with which such 
wall was constructed. Jb. 





: Acquiescence by the owner in a change of ma- 
terials ‘used i in the construction of the wall had the effect to alter 
the agreement in that particular and rendered it binding upon one 
who received a conveyance of the lot from him without any con- 
sideration. Jb. 


CORPORATIONS : INSURANCE : BONDS OF COMPANY : CONTRACT. Bonds, 
forming a part of the assets of a life insurance company which is 
closing up its business and effecting a re-insurance, which are as- 
signed for the protection of sureties upon an indemnifying bond, 
given by the company re-insuring to that with which it re-insures, 
under a contract that after the liability of the sureties is at an end, 
shall be apportioned among the stockholders of the company re- 
insuring, the bonds, on such apportionment, become the property 


‘of the stockholders against all the world, except the creditors of 


the company. Heman v. Britton, 549. 


84, CONTRACT: CONDITION: PERFORMANCE. Whenever it appears to 


have been the intention of the parties to a contract, that the per- 
formance of one stipulation should not be a condition precedent to 
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the performance of another, effect will be given to such intention 
but where the intention is to rely on previous performance of the 
stipulation and not on the remedy for non-performance, perform. 
ance is a condition precedent. Larimore v. Tyler, 661. 


CONTRACT TO PLACE FIXTURES IN BUILDING : DESTRUCTION OF BUILDING : 
CONTRACT, SEVERABLE WHEN. Haynes v. The Second Baptist 
Church, 285. 


3CHEME AND CHARTER: INSANE ASYLUM: PAY OF PHYSICIAN : CONTRACT 
Howard v. City of St. Louis, 356. 


CONTRIBUTORY NEGLIGENCE, 


See NEGLIGENCE. 


CORPORATIONS 


1, CORPORATIONS : INSURANCE : BONDS OF COMPANY ; CONTRACT. Bonda, 
forming a part of the assets of a life insurance company which is 
closing up its business and effecting a re-insurance, which are 
assigned for the protection of sureties upon an indemnifying bond, 
given by the company re-insuring tothat with which it re-insures, 
under a contract that after the liability of the sureties is at an end, 
shall be apportioned among the stockholders of the company re- 
insuring, the bonds, on such apportionment, become the property 
of the stockholders against all the world, except the creditors of 
the company. Jieman v. Britton, 549, 





8. $ : TRUST: EQUITABLE LIEN. But the assets of the 
company so received by its stockholders, constitute a trust fund for 
the payment of the debts of the company, and an equitable lien 
exists against them in favor of the creditors which may be en- 
forced, as the directors and stockholders of the company re- 
insuring, and not the creditors, must answer for the failure of the 
company with which it re-insures to comply with its contract. Jb, 


8. : : RECEIVER: COSTS AND DEBTS. A receiver of the 
re-insuring company, appointed upon its being declared insolvent, 
is entitled to resort to the said bonds so distributed among the 
stockholders, only so far as necessary to pay the debts and reason- 
able costs of the receivership, and he is to be charged with all 
moneys and property in his hands and credited for the allowed de- 
mands in favor of creditors paid and to be paid, and reasonable 
costs of thereceivership. Jb. 





4. CORPORATIONS: STOCK: PRESUMPTIONS. The presumption is that 
a certificate of stock in the usual form is full paid, and a purchaser 
who takes it without notice, is not liable to creditors if the com- 
pany’s representations that the stock is full paid are false. Johnson 
v. Lullman, 56%. 


——-: LIABILITY OF STOCKHOLDERS: SURRENDER OF STOCK. A 





















































INDEX, 701 


stockholder who surrenders unpaid stock to the corporation is not 
liable thereon to a creditor of the corporation whose demand accrued 
after the surrender. Jb, 


COSTS. 


PARTITION: COSTS. The proceeds of the sale of one tract of land, sold 
for the purpose of partition, cannot be applied in payment of fees 
or costs in proceedings for partition of another tract of land. Dale 
v. Dale, 462. 


See CORPORATIONS, 3. 
COUNTIES. 


NoTICE: ESTOPPEL. Counties are not estopped by the illegal and void 
acts of their limited statutory agents. Sturgeon v. Hampton, 203. 


COUNTY COURT, 


|. SALE OF LANDS OF MINOR: JURISDICTION. Under the revision of 
1845 (R. S., 1845, chap. 73. sec. 22), the county court did not have 
jurisdiction to order the sale of the land of a minor for the purpose 
of his support and maintenance, but only for the purpose of pro- 
curing and completing the education of such minor. Blackburn v. 
Bolan, 80. 


: COUNTY COURT: COMMISSIONER. The county court did not 
have the power to appoint a commissioner to convey swamp lands, 
nor could it release a purchaser from the payment of the conside- 
ration. Sturgeon v. Hampton, 203. 





8. COUNTY COURTS, POWERS OF. The county courts are not the gen- 
eral agents of the counties or of the state. Their powers are limited 
and defined by law, and when they exceed their statutory authority 
their acts are void. Jb. 





4. : NOTICE. Persons dealing with such agents are bound to 
take notice of their powers and authority. Jb. 
5. : ESTOPPEL. Counties are not estopped by the illegal and 





void acts of their limited statutory agents. Jb, 
COVENANT. 
See DEED, 18, 
CRIMINAL LAW. 


1, CRIMINAL PRACTICE: INSTRUCTIONS. It is the duty of the court te 
instruct the jury with reference to the evidence in the case and 
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19. 








where the evidence in a criminal trial all tends to prove one of. 
fence, instructions should not be given as to a different one. The 
State v. Wilson, 13. 





: The application of the above rule by the trial 
court in refusing an instruction for murder in the second degree on 
the trial of one on an indictment for murder in the first degree a 

proved, Jb, - 


CRIMINAL LAW : CONSTITUTION : FORMER JEOPARDY. Where a de. 
fendant who has been convicted of a criminal offence asks and ob. 
tains a new trial, he may again be put on trial upon the same facts 
before charged against him, and the proceedings had on the first 
trial will constitute no protection on the second one. The State y 
Patterson, 88. , 


CRIMINAL PRACTICE: DEFENDANT TESTIFYING, CROSS-EX AMINATION 
or. A defendant testifying as a witness on a criminal trial should 
not be cross-examined by the state as to matters not testified to by 
him in chief. Jb. 





: SEDUCTION OF FEMALE UNDER PROMISE OF MARRIAGE : PRIOR 
ACTS OF UNCHASTITY OF PROSECUTRIX. On the trial of an indict- 
ment, under Revised Statutes, section 1259, for seducing a female 
under promise of marriage, it is competent for the detendant to 
show that prior to the time of the alleged seduction, the prosecu- 
trix was guilty of acts of lewdness and unchastity with othe men 
than the defendant. Overruling The State v. Brassfield, 81 Mo. 151, 
Ib. 


CRIMINAL PRACTICE : ARRAIGNMENT OF DEFENDANT. The Supreme 
Court will reverse a judgment in a criminal case where the record 
fails to show an arraignment of thedefendant. The State v. Van- 
hook, 105. 


: JURORS: STATUTE. The statutory method of summoning, 
drawing and impanelling jurors, is directory and not mandatory, 
and if the jurors are qualified to serve as such, and it does not ap- 
pear that defendant was prejudiced, the judgment will not be re- 
versed at his instance because of irgegularity or informality in their 
selection. The State v. Matthews, 121. 





: EVIDENCE. Where it is sought to contradict a witness 
by the contents of a writing signed by him he should not be asked 
as to statements which counsel may suggest are contained in 
such writing, but the instrument itself should be read in evidence. 
Tb. 








: A judgment against a defendant will not, how- 
ever, be reversed for a violation of the foregoing rule, where it 
does not appear that the defendant was prejudiced thereby. Ib. 


CRIMINAL LAW: EVIDENCE. The judgment reversed because of 
the improper admission in evidence of the threats and demonstra- 

















tions of a mob against defendant, occurring shortly after the com- 
mission of the homicide for which he was on trial. The State v. 


Sneed, 138. 


: DRUNKENNESS. Drunkenness is inadmissible in evidence 
on a criminal trial either to show that no crime was committed or 
to reduce its grade. Jb. 





i. 


12. ———: LARCENY FROM DWELLING. Larceny committed in a dwell- 
ing house is grand larceny without reference to the value of the 
property stolen. R.S., sec. 1309. The State v. Kennedy, 341. 





: BURGLARY AND LARCENY: PRACTICE. Ina prosecution for 
burglary and larceny, the defendant may be acquitted of the one 
and convicted of the other. Jb. 





: INSTRUCTION : RECENT POSSESSION OF STOLEN PROPERTY : 
PRESUMPTION. An instruction that one found in the possession of 
property recently stolen is presumed to be the thief, and if he fails 
to account for his possession in a manner consistent with his inno- 
cence, the presumption becomes conclusive against him, is prop- 
erly given in a case where there is no evidence as to the good 
character of the defendant. Jb. 


14. 


15. ———: LARCENY: ASPORTATION. In larceny the caption and 
asportation consist in removing the property alleged to have 
been stolen from the place where it was before; it need not be 
taken out of the room and carried away. The State v. Higgins, 354. 


16. PRACTICE. CRIMINAL : DEFENDANT AS A WITNESS : EVIDENCE. Where 
the defendant in a criminal cause offers himself as a witness, he is 
subject to the same rules and tests, and can be impeached in the 
same manner as any other witness, except that he cannot be cross- 
examined as to any matter not referred to by him in his examina- 
tion inchief. The State v. Palmer, 568. 


: : EVIDENCE : MORAL CHARACTER. If the defendant does not 
offer himself as a witness, the state cannot attack his general moral 
character, unless he first introduces evidence in his own behalf in 
that regard. And the state need proceed no further than to elicit 
from the witness that defendant's general moral character is bad, 
leaving defendant to cross-examine the witness as to particulars, if 
he so desires. Jb. 








18. : INSTRUCTION. Before the jury are at liberty to disregard 
the testimony of a witness, they must believe that such witness has 
wilfully and knowingly sworn falsely to a material fact in the case, 
and there must be a sufficient basis in the testimony to warrant the 


giving of an instruction to that effect. Jb. 








19. 


: DEFENDANT ACTING ON APPEARANCES. The defend- 
ant who acts in self-defence in a moment of apparently impending 
peril is not required to nicely gauge the proper quantum of force 
necessary to repel the assault of his assailant, but may act upon ap- 
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pearances and use such force as he had reasonable cause at the 
time to believe was necessary. Jb. 





: The evidence in this case held sufficient to justify 
the giving of instructions for murder in the first and second de- 
grees. Ib, 


: : EVIDENCE. The defendant in a criminal case has 
a right to testify as to the intent with which he acted, and his tes. 
timony for the purpose of instructing the jury the jury occupies the 
same footing as that of any other witness, and where he testifies 
that he did not intend to kill the deceased, he is entitled to an jp- 
struction for a lower grade of homicide than murder in either de- 
gree. Ib. 








: INSTRUCTIONS. It is the duty of the trial court in a crimi- 
nal cause to give all necessary instructions, whether asked to do so 
ornot. Jb, ’ 


PLEADING, CRIMINAL: INDICTMENT: FALSE PRETENSES. An indict- 
ment under Revised Statutes, section 1561, for obtaining money by 
means of a false and fraudulent representation, which follows the 
form prescribed by that section, is sufficient. The State v. Bayne, 
604. 


FALSE PRETENSES : EVIDENCE. The evidence in this case held suf- 
ficient to go to the jury and to justify the court in overruling de- 
fendant’s demurrer thereto. Jb. 


PRACTICE, CRIMINAL: FALSE PRETENSES : EVIDENCE : INTENT. In a 
prosecution under Revised Statutes, section 1561, for obtaining 
money by means of a false and fraudulent representation, acts of 
the defendant similar to the one for which he is being tried, com- 
mitted near the same time and inthe same city, are admissible 
against him for the purpose of showing the intent with which the 
act charged was done. (Affirming State v. Myers, 82 Mo. 558). Ib. 


LARCENY : RES GESTAE. The res gestae in larceny is not restricted to 
the limited time when the fingers reach out and grasp the article in 
question. The quo animo and all actions and words whereby that 
is demonstrated form part of the res gestae, and thus become ad- 
missible in evidence, to explain the character of the act charged to 
beacrime. The State v. Gabriel, 631. 


DECLARATIONS OF THIRD PERSONS. Declarations of 





a third person are not hearsay, and, therefore, are admissible in 
evidence, where they are the natural and inartificial concomitants 
of an act done by him, and are explanatory of such act, and such 
act is a part of the res gestae. Ib. 


$ . On the trial of an indictment for the larceny of 





sheep, where the transaction was made up of a variety of incidents 
extending over a period of several days, and was not at an end un- 
til the sheep were branded as his own by the defendant, all acts 
and words which occurred, or were related during that period of 
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time, tending to show that defendant branded the sheep by mis- 
take or inadvertence and not with a larcenous motive, were com- 
petent evidence in his behalf. Jb. 


| CRIMINAL LAW: INFORMATION: AMENDMENT. An information for a 


criminal offence in a case originating in an inferior court cannot be 
amended in an appellate court. TJ'he State v. Russell, 648. 


4 . The legislature cannot authorize the institution of 
acriminal prosecution in any other mode than that prescribed by 
section twelve of article two of the constitution of 1875, and the 
word ‘‘information,” as used in that section, means the common 
law pleading known by that name. The State v. Kelm, 79 Mo. 
515. Ib. 








See PLEADING, CRIMINAL, 
PRACTICE, CRIMINAL, 
DAMAGES. 


TELEPHONE POLES: STREET: DAMAGES. The erection and main- 
tenance of telephone poles are a proper use ofa street. Semble, 
that the owner of the adjoining premises cannot claim compensa- 
tion for damages resulting thereto from such user of the street. 
The Julia Bulding Assn v. The Bell Telephone Company, 258. 


: : . Inno event would compensation in such 
case be allowed for speculative or contingent damages. Jb, 








-—— : : . Compensation could, however, be recov- 
erable by the adjoining owner for damages resulting to his property 
from the unskillful and negligent conduct of the work. . 


EJECTMENT : RENTS AND PROFITS: DAMAGES. In an action of eject- 
ment by one tenant in common against his co-tenant, where ood 
tiff recovers possession of an undivided one-third of the premises, 
he isalso entitled to recover damages, rents and profits from the 
date of the ouster, subject to the limitations in section 2252, Re- 
vised Statutes. Falconer v. Roberts, 574. 


THE AMOUNT of damages, rents and profits assessed by the court held 
to be correct under the evidence. Jb. 


MEASURE OF DAMAGES. The measure of damages in ordinary 
cases where property is not entirely lost or destroyed, or practically 
80, butis only impaired in value or partially destroyed, by the 
wrongful act of another, is the difference between the value before 
the injury and immediately thereafter, and reasonable expenses in- 
eurred or value of time spent in reasonable endeavors to preserve 
or restore the property injured, Harrison v. Missouri Pacific 
Railway Company, 625. 


VoL. 88—45 
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RAILROAD : KILLING STOCK: MEASURE OF DAMAGES. The owner of 
cattle negligently killed by a railroad train can only recover the 
difference between their value before the injury and immediate! 
thereafter, and it is his duty to use reasonable effort to prevent loss 
after the injury and reduce, as muchas posible, the damage ; and 
where such cattle are available after the injury, he cannot abandon 
them and then claim their full value. Jb. 


DEBTOR AND, CREDITOR. 


DEBT, PARTIAL ASSIGNMENT OF BY CREDITOR. A creditor cannot 
without the debtor's consent assign a part of a note or other debt, 
The Fourth National Bank of St. Louis v. Noonan, 372. 


———: WAIVER. The debtor may, however, waive his right to 
object to such partial assignment. Jb. 


REVISED STATUTES, SECTION 666: DEBTOR AND CREDITOR: RELEASE 
OF DEBTOR. Any creditor of two or more debtors may, under Re- 
vised Statutes, section 666, compound with any and every one or 
more of his debtors for such sum as he may see fit, and release him 
or them from all further liability for such indebtedness without im- 
pairing his right to collect the balance of such indebtedness from 
the other debtor or debtors not so released ; and said section applies 
to all debts whether evidenced by note or otherwise. But such re- 
lease does not impair the right of any debtor not so released to have 
contribution from his co-debtors. Baker v. Hunt, 405. 


: : . The releases introduced in evidence in this 
case held to be a complete defence to the notes sued upon. Jb, 





BANK: TRUST FUND: RELATION OF CREDITOR AND DEBTOR. Stoller 


v. Coates, 514. 
DEDICATION, 


CITY : DEDICATION OF STREET, ACCEPTANCE OF. There can be no 
dedication of land toa city for a street without an acceptance of 
the same by it. The City of St. Louis v. The St. Louis Univer- 
sity, 155. 





: . Acity cannot accept the dedication of land out- 
side of its territorial limits for street purposes. J 0, 


DEED. 


DEED, CANCELLATION OF FOR FRAUD: EVIDENCE, When a grantor 
in a deed of land seeks its cancellation and the reinvestiture of title 
on the ground of fraud or mistake, the onus of establishing the 
same is on such grantor, and before the relief asked for will be 
given, the fraud or mistake must be established by clear and con- 
vincing evidence. Jackson v, Wood, 76. 


TRUSTS: EQUITY: DEED, T, a married woman joined, with her hus- 














= 


10. 





INDEX. 707 


band in a deed of her land to one W—the conveyance being made 
in the absence of the grantee and without consulting him and with- 
out any consideration therefor. It did not appear from the evi- 
dence that the land was her separate estate or that the conveyance 
was ma‘le in trust for T, or that she ever informed W that he was 
to so hold it in trust. W subsequently sold the land. informing his 
grantee that the latter could safely pure hase from him: held, that 
a court of equity would not regard W’s grantee as a trustee for T. 
Taylor v. Thompson, 86. 


TAX DEED: RECITALS: STATUTE. A tax deed held not void on its 
face, because it recited that the sale was made on the eighth day of 
October, 1873, which could not have been the first Monday of that 
month, the time for which the sale was required by statute to be 
advertised. 2 W.5., p. 1196, sec. 183. Hill v. Atterbury, 144. 


— . While the statute requires the sales to be 
aentied for the first Monday in October it provides for adjourned 
sales and the statutory form prescribed for tax deeds does not re- 
quire therein a rec ital of the adjournment of the sales from day to 
day. It only requires that the day on which the land conveyed is 
offered for sale shall be recited in the deed. Jb. 





TAX DEED VALID ON ITS FACE: SPECIAL STATUTE OF LIMITATIONS: 
EVIDENCE. The tax deed being valid on its face and having been 
recorded for more than three years before the bringing of the suit, 
the special statute of limitations was a complete defence for de- 
fendant and evidence was inadmissible to show that there was no 
assessment or levy of taxes on the land or any judgment therefor 
for the year for which the land was so sold for taxes. Jb. 


EVIDENCE: DEED: RECORD COPY: SEAL. Where in the record copy 
of adeed offered in evidence the statement of the officer taking 
the acknowledgment that he aftixed his seal appears in the body of 
his certificate, the presumption arises that his seal was attached 
thereto, although no written scroll or seal was copied into the 
record by the ofticer recording the deed. Addis v. Graham, 197. 





. The recorder of deeds is not required to copy the 
seal of ‘the officer who took the acknowledgment of thedeed. Jb. 


DOWER, INSUFFICIENT RELINQUISHMENT OF. The insufficiency of the 
wife's relinquishment of dower contained in the acknowledgment 
of adeed is immaterial where such question of dower is not in- 
volved. Ib. 


OFFICERS, PRESUMPTIONS AS TO ACTS OF, Presumptions are in favor 
of the regularity of the acts of public officers, and this rule applied 
in this case to officers taking acknowledgment of deeds. Jb 


LOST DEEDS : SECONDARY EVIDENCE. Where diligent search has been 
made in the proper places for deeds and they cannot be found, 
secondary evidence of their contents is admissible. Jb, 
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CONTENTS OF LOST DEED: PAROL EVIDENCE. Parol evidence jg 
competent to show the contents of a lost or destroyed deed or 
record. Jb. 


: . Where it is sought to show that certain lands were 
conveyed by such lost deed proof of the declarations of the grantor 
to that effect is admissible. Jb. 





Loss OF DEED AND RECORD: TITLE OF GRANTEE. Where a deed jg 
executed, acknowledged and recorded, the loss of the deed and 
destruction of its record, does not affect the title of the grantee, Jp, 


DEED: DESCRIPTION. General words of description in a deed or 
other instrument may be modified and restricted by particular 
words following them. Guffey v. O’ Reiley, 418. 


TAX DEED, RECITALS IN. Where it affirmatively appears, from the 
recitals in a tax deed, that no judgment was rendered against the 
jand sold for taxes and intended to be conveyed by such deed, it js 
void. Jb. 


TAX DEED, FORM OF. V._.ere the statute requires no form of tax 
deed, the deed must, nevertheless, be adjusted to the facts of the 
case, and must contain apt and appropriate recitals in order that it 
may be prima facie evidence of such recitals. The deed must 
afiirmatively show upon its face the amount of taxes, interest and 
costs due upon each tract. Jb. 


DEED: PRESUMPTION: WAIVER. A clause in a city ordinance, by 
authority of which a deed to the city for certain wharf premises was 
made, provided that the deed shonld be binding on the city as soon 
as the owners of fifteen hundred feet of the wharf should have exe- 
cuted the deed to the satisfaction of the mayor. Held, in ejectment 
by the city to recover the premises, (1) that in the absence of any 
evidence to the contrary, it must be presumed that the deed was 
delivered and signed by the prescribed number of property owners, 
and (2) that the city having entered upon the performance of the 
stipulations on its part contained in the deed, waived the stipulation 
in its favor in the ordinance. The City of St. Louis v. Wiggins 
Ferry Co., 615. 


DEED : COVENANT: CONDITION. Whether words amount to a condi- 
tion or covenant is a matter of construction, and the intention of 
the parties will control. Jb. 


———. A deed held not void for uncertainty in the description of 
the premises conveyed. Jb. 


DEEDS OF TRUST. 


See MORTGAGES AND DEEDS OF TRUST. 
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DEMURRER, 


j, DEMURRER TO EVIDENCE: PRACTICE. A demurrer to the evidence 

" ‘admits every fact which any of the evidence tends to prove and 
also every fact that the jurors may with propriety infer from the 
evidence before them. It should be allowed only when the evi- 
dence thus considere:l wholly fails to make proof of some essential 
averment. Noeninger v. Vogt, 589. 


2. ——-: —. Where the evidence tends to yn we one of the 
two counts of the petition, the demurrer to the evidence should be 
overruled. Jb. 





DESCRIPTION, 


DgED: DESCK:PTION. General words of description in a deed or other 
instrument may be modified and restricted by particular words fol- 
lowing them. Guffey v. O’ Reiley, 418, 


DIVORCE. 


DIVORCE: APPEAL TO ST. LOUIS COURT OF APPEALS: ALIMONY. An ap- 
peal from a decree in a divorce suit to the St. Louis court of appeals 
invests that court with the jurisdiction to hear and determine the 
cause solely on the record and it has no authority to make an allow- 
ance against the respondent in favor of the appellant for the pay- 
ment of her attorney's fees and expenses of prosecuting her appeal. 
The State ex rel. Clarkson v. The St. Louis Court of Appeals, 135. 


DOWER. 


1. DOWER: STATUTE OF LIMITATIONS. The statute of limitations does 
not commence to run against a widow’s dower until it has been 
assigned. Johns v. Fenton, 64. 





: STALENESS OF DEMAND. Nor is staleness of demand any de- 
fence to an action for admeasurement of dower. Jb. 


3. ne od eee ASSIGNMENT OF. Dower may be assigned by 
parol. , 


4. DOWER, INSUFFICIENT RELINQUISHMENT OF. The insufficiency of the 
wife's relinquishment of dower contained in the acknowledgment 
of a deed is immaterial where such question of dower is not in- 
volved. Addis v. Graham, 197. 


DRAMSHOP. 


DRAMSHOP: KEEPING WITHOUT LICENSE. The fact that there may be 
no tribunal in the city of St. Louis to grant a dramshop license. is 
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DRUNKENNESS. Drunkenness is inadmissible in evidence on a criminal 


1, 








no defence for keeping a dramshop without license in violati 
the laws of the state. The State v. McNeary, 143, ation of 


DRUNKENNESS. 


trial either to show that no crime was committed, or to reduce its 
grade. The State v. Sneed, 135. 


EASEMENT. 


PARTY WALL: CONTRACT: EQUITABLE EASEMENT. Where owners 
of adjoining premises made an agreement under seal for them- 
selves, but not acknowledged and recorded, whereby one was to 
build a party wall, and the other, when he should use it in the 
construction of his building, was to pay half the cost of such wall 
the effect of such agreement was to create cross-easements as to 
each owner, and a purchaser of the estate with notice, would take 
it burdened with the liability to pay one-half the cost of the wall 
whenever he should avail himself of its benefits. Sharp v. C heat- 
ham, 498. 


: : : NOTICE. One purchasing under a quit- 
claim deed, would not, without actual notice, be bound by such 
agreement. Jb. 





CONTRACT: PARTY WALL: EQUITABLE EASEMENT: NOTICE. The 
agreement in this case, by which the owners of adjoining lots 
bound themselves, their heirs and vendees in relation toa party 
wall between their respective lots, held (following Sharp v. C heat- 
ham, ante, p. 498) to create an equitable charge, easement and servi- 
tude upon the lot of the defendant, and the agreement being duly 
executed, acknowledged and recorded affects with notice any one 
afterward purchasing and subjects him to the equities created bv 
the agreement. Keating v. Korfhage, 524, 


EJECTMENT. 


MORTGAGEE: TRUSTEE: EJECTMENT. A mortgagee, in the absence 
of an agreement to the contrary, may maintain ejectment for the 
mortgaged premises, after breach of the conditions, and so, it 
seems, may also a trustee in a deed of trust. Siemers v. Schra- 
der, 20. 


EJECTMENT: CESTUI QUE TRUST. The cestui que trust in a deed of 
trust to secure the payment of a debt, cannot maintain ejectment 
after condition broken. Jb. 


: ANSWER: JOINDEROF DEFENCES. A defendant in ejectment 
may plead a general denial and rely upon that as a complete de- 
fence, and may also, in the same answer, plead and rely upon an 
equitable defence, but the pleadings should be so framed as to show 
that both defences are relied on. Ledbetter v. Ledbetter, 60. 
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———? . If in pleading his equity the defendant unquali- 
fiedly pleads the legal title or right of possession out of himself and 
in the plaintiff, the latter will not be required to offer any evidence 
of his title, especially if he waives damages, rents and profits. Jb. 


PARTIES. In ejectment, a landlord has a right on his mo- 
tion to be made a co-defendant with his tenant. Jill v. Atter- 
bury, 114. 





TRUSTEE: EJECTMENT. Whether a trustee in a deed of trust in the 
nature of a mortgage, like a mortgagee, can maintain ejectment not 
decided. Davis v. Bessehl, 439. 


EJECTMENT BY TENANT IN COMMON: PLEADING. In an action 
of ejectment by one tenant in common against his co-tenant, under 
a petition in the ordinary form as prescribed by the statute, a re- 
covery may be had where the proof shows an ouster or act amount- 
ing to a total denial of plaintiff’s right. Falconer v. Roberts, 574, 


THE EVIDENCE in this case held sufficient to warrant the finding 
of the trial court that defendant had ousted and excluded plaintiff 
from the possession of the premises. Jb. 


EJECTMENT : RENTS AND PROFITS : DAMAGES. In an action of eject- 
ment by one tenant in common against his co-tenant, where plain- 
tiff recovers possession of an undivided one-third of the premises, 
he is also entitled to recover damages, rents and profits from the 
date of the ouster, subject to the limitations in section 2252, Re- 
vised Statutes. Jb. 


THE AMOUNT of damages, rents and profits assessed by the court 
held to be correct under the evidence. Jb. 


ELECTIONS. 


CONSTITUTION : CONTESTED ELECTION CASES: OPENING BALLOTS, 
Ballots cast at an election cannot, under the constitution, article 8, 
sections 3 and 9, be opened and inspected, except in cases of con- 
tested elections. The State ex rel. Ewing v. Francis, 557. 


QUO WARRANTO. A quo warranto proceeding is not a contested 
election case within the meaning of the constitution, and _ ballots 
cannot be inspected therein. J, 





A quo warranto proceeding ad judges the right to the of- 


fice to no one; it only determines whether the person exercising it 
is ausurper and ousts him if the judgment is in favor of the rela- 
tor, Jb, 


See PRACTICE, CIviL, 18, 











INDEX. 
EQUITY. 


Equity. Where reformation and specific performance of deeds 
and contracts respecting the sale of lands will be decreed by a court 
of equity between the original parties thereto, similar relief will jn 
general be given in suits between parties claiming under them. 
Hagman v. Schaffner, 24. 


SALE OF LAND: PRIOR EQUITIES. One purchasing land with knowl. 
edge of a prior contract as to it, on the part of the vendor, ig 
chargeable with all the equities arising therefrom and affecting 
the land in the hands of the vendor, and in like manner where aq 
third person claims under a vendee in such contract, he may, upon 
the payment of the purchase money, or its tender, compel the ven- 
dor, or his heirs, or a purchaser with notice, to complete the con- 
tract and convey the title, Jb. 


TRUSTS : EQUITY: DEED. T, a married woman joined, : with: her 
husband in a deed of her land to one W—the conveyance being 
made in the absence of the grantee and without consulting him 
and without any consideration therefor. It did not appear from 
the evidence that the land was her separate estate or that the con- 
veyance was made in trust for T, or that she ever informed W that 
he was to so hold it in trust. W subsequently sold the land, in- 
forming his grantee that the latter could safely purchase from him ; 
held, that a court of equity would not regard Ws grantee as a trus- 
tee for T. Taylor v, Thompson, 86. 


EQUITY OF REDEMPTION, HOMESTEAD IN. A owned as a homestead 
in the city of St. Louis, property worth $5,500, on which he had 
executed a deed of trust to secure a debt for $3,500. Held, he was 
entitled to a homestead in the equity of redemption. Distinguish- 
ing Casebolt v. Donaldson, 67 Mo. 308. The State ex rel. Sligo Iron 
Store Company v. Mason, 222. 


EQUITABLE ESTOPPEL : PURCHASE OF LAND. One who has title to 
land and knows of it, but stands by and allows and encourages 
another in ignorance of such title, to contract for the purchase of 
the land from a third person in possession having color of title, will 
be estopped from setting up his title against the party so purchas- 
ing. and whoexn he has himself assisted in deceiving. Guffey v. 
O°’ Reiley, 418. 





: EVIDENCE. Equitable estoppels may be given in evidence 
and operate as effectually as technical estoppels. Jb. 


EQUITY : LACHES: LAND AND LAND TITLES. The plaintiff in this 
ease held to be precluded from successfully invoking equitable in- 
terference in behalf of his claim to land, because of the laches of 
his grantor and the latter's failure to perform his portion of the 
contract, which was the consideration by which he obtained his 
title. Smith v. Washington, 475. 


ADMINISTRATION : FINAL SETTLEMENT: EQUITY: PRACTICE. It is 
only upon the ground that there has been a final settlement, bind- 
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ing and conclusive at law, that a proceeding in a court of chancery 
can be maintained to set the same aside upon the ground of fraud. 
And where the petition alleges that the administrator fraudulently 
failed and refused to publish notice of final settlement, the plain- 
tiffs have no standing in equity, their remedy at law being ample 
and adequate. Lenox v. Harrison, 491. 





: EQUITY: LACHES. Equity views with disfavor 
suits brought after the death of one whose estate is sought to be 
charged, where the fraud alleged was known befvure such death, 
and the suit might have been brought during the lifetime of the 

arty ; and where, without reason, the suit is delayed until after his 
death, such laches must be held fatal. Jb. 


. 
—_—— 


ARBITRATION : EQUITY: PARTY WALL. The refusal of a husband 
who is acting for his wife to proceed with an arbitration provided 
for in a contract for building a party wall and ascertaining the cost 
of the same. after the proceeding had been instituted and the 
arbitrators had failed to agree, is sufficient to authorize equitable 
interposition to ascertain the cost of the wall. Keating v. Kor- 
Shage, 524. 


EQUITY : MISTAKE OF LAW. Equity will not afford relief against 
a mere mistake of law, unmixed with any mistake of fact. The 
City of St. Louis v. Priest, 612. 


. EQUITABLE RELIEF: MISTAKEOF LAW. A mere mistake ina mat- 


ter purely of law affords no ground for relief in acourt of equity. 
Norton v. Highleyman, 621. 


EQUITY OF REDEMPTION, 
See Equity, 4. 


ESTOPPEL. 





: ESTOPPEL. Counties are not estopped by the illegal and 
void acts of their limited statutory agents. Sturgeon v. Hampton, 
203. 


EQUITABLE ESTOPPEL: PURCAHSE OF LAND. One who has title to 
land and knows of it, but stands by and allows and encourages 
another in ignorance of such title, to contract for the purchase of 
the land from a third person in possession having color of title, will 
be estopped from setting up his title against the party so purchas- 
ing, and whom he has himself assisted in deceiving. Guffey v. 
O' Reiley, 418. 


: EVIDENCE. Equitable estoppels may be given in evidence 
and operate as effectually as technical estoppels. Jb. 





: ; ESTOPPEL. Wherea party to a contract to build a 
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ty wall, during the time he continued to be the owner of his 
ot, acquiesced in the construction of the wall, such acquiescence 
will estop him and any ene claiming under him from afterw. 
objecting to the methods whereby and materials with which such 
wall was constructed. Keating v. Korfhage, 524. 





: - Acquiescence by the owner in a change of ma. 
terials used in the construction of the wall had the effect to alter 
the agreement in that particular and rendered it binding upon one 
who received a conveyance of the lot from him without any con- 
sideration. Jb. 


EsTopPEL. An estoppel cannot be based upon a void judgment 
where neither the party setting up the estoppel, nor those under 
whom he claims, have lost or given up any rights or property by 
reason of such void judgment. The City of St. Louis v. Wiggins 
Ferry Company, 615. 


See BANK, 2. 
TRUSTS AND TRUSTEES, 9, 
EVIDENCE. 


SPECIAL TAX BILL: PLEADING : EVIDENCE. The petition in this case, 
which was a suit to enforce the collection of special tax bills, held 
good and objections to offers of evidence made at the trial properly 
overruled. Buchan v. Broadwell, 31. 5 


DEED, CANCELLATION OF FOR FRAUD: EVIDENCE. When a granter 
in a deed of land seeks its cancellation and the reinvestiture of title 
on the ground of fraud or mistake, the onus of establishing the 
same is on such grantor, and before the relief asked for will be 
given, the fraud or mistake must be established by clear and con- 
vincing evidence. Jackson v. Wood, 76. 


THE EVIDENCE in this case reviewed and held, reversing the judgment 
of the lower court, that the plaintiff failed to make out her case as 
required by the above rule. Jb. 


THE EVIDENCE in this case exanfined and the action of the trial 
court approved, in dismissing plaintiff's bill, which sought to com- 
pel defendant to convey to a corporation formed to buy in lands at 
tax sales, lands alleged to have been bought for the corporation. 
Biser v. Dameron, 82. 


CRIMINAL PRACTICE: DEFENDANT TESTIFYING, CROSS-EXAMINATION 
or. A defendant testifying as a witness on a criminal trial should 
not be cross-examined by the state as to matters not testified to by 
'*m in chief. The State v. Patterson, 88. 


: SEDUCTION OF FEMALE UNDER PROMISE OF MARRIAGE: PRIOR 
ACTS OF UNCHASTITY OF PROSECUTRIX. On the trial of an indict- 








15. 
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ment, under Revised Statutes, section 1259, for seducing a female 
under promise of marriage, it is competent for the defendant to 
show that prior to the time of the alleged seduction, the prosecu- 
trix was guilty of acts of lewdness and unchastity with other men 
than the defendant. (Overruling 7he State v. Brassfield, 81 Mo. 
151). Jb. 


TaX DEED VALID ON ITS FACE: SPECIAL STATUTE OF LIMITATIONS: 
EVIDENCE. The tax deed being valid on its face and having been 
recorded for more than three years before the bringing of the suit, 
the special statute of limitations was a complete defence for de- 
fendant and evidence was inadmissible to show that there was no 
assessment or levy of taxes on the land or any judgment therefor 
for the year for which the land was so sold for taxes. Hill v. 
Atterbury, 114. 





: EVIDENCE. Where it is sought to contradict a witness by 
the contents of a writing signed by him he should not be asked as 
to statements which counsel may suggest are contained in such 
writing, but the instrument itself should be read in evidence. The 
State v. Matthews, 121. 





: A judgment against a defendant will not. however, 
be reversed for a violation of the foregoing rule, where it does not 
appear that the defendant was prejudiced thereby. Jb. 





. CRIMINAL LAW: EVIDENCE. The judgment reversed because of 


the improper admission in evidence of the threats aud demonstra- 
tions of a mob against defendant, occurring shortly after the com- 
mission of the homicide for which he was ontrial. The State v. 
Sneed, 135. 


. ———: DRUNKENNESS. Drunkenness is inadmissible in evidence on 


acriminal trial either to show that no crime was committed or to 
reduce its, grade. Jb. 


. EVIDENCE: INTERPLEA. On the trial of aninterplea issue in an 


attachment suit, the attidavit for the attachment is not competent 
evidence against theinterpleader. Albert v. Besel, 150. 


—-—:——. Nor is it competent on the trial of such interplea 
to prove the absence of any evidence showing the application of 
such testimony, that the interpleader and the grantor in the bill of 
sale, under which the former claimed the property, were members 
of the same church. Jb. 





: DECLARATIONS OF VENDOR AFTER SALE. Declarations of 
one after he has parted with the ownership and possession of 
property and not made in the presence of the vendee, are inad- 
missible in evidence against the latter. Jb. 


EVIDENCE : DEED: RECORD COPY: SEAL. Where inthe record copy 
of a deed offered in evidence the statement of the officer taking 
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24, 





. ADMINISTRATION: EVIDENCE. Failure to make, keep and present 


. CRIMINAL PRACTICE: EVIDENCE. Where no objection is made nor 





the acknowledgment that he affixed his seal appears in the bod 
of his certificate, the presumption arises that his seal was attached 
thereto although no written scroll or seal was copied into the 
record by the officer recording the deed. Addis v. Graham, 19, 


LOST DEEDS : SECONDARY EVIDENCE. Where diligent search has 
been made in the proper places for deeds and they cannot be found 
secondary evidence of their contents is admissible. Jb. ’ 


RECORD PARTLY DESTROYED: EVIDENCE. Where a record is partly 
destroyed or lost, the part remaining should be introduced in eyj- 
dence when it issought to establish the contents of such record, 
Ib. 


CONTENTS CF LOST DEED: PAROL EVIDENCE. Parol evidence ig 
competent to show the contents of a lost or destroyed deed or 
record. Ib. 





: . Where it issought to show that certain lands were 
conveyed by such lost deed proof of the declarations of the grantor 
to that effect is admissible. Jb. 


an account to a person for $2,500 for services claimed to have been 
rendered him during two and a half years affords some evidence 
adverse to such claim when presented for allowance against his 
estate. Watkins v. Donnelly, 322. 


RAILROADS: PERSONAL INJURIES: EVIDENCE. In an action by a 
oe against a railroad company for damages for injuries sus- 
tained by the derailment of the latter's train, evidence that defend- 
ant, several months after the accident, repaired its road in various 
places by putting in new rails and ties is inadmissible; and the 

laintiff ‘s evidence should be confined to the condition of the road 
ved at the place of and in the immediate vicinity of the accident at 
the time it occurred, and he should not be allowed to show that 
accidents had previously occurred on other parts of defendant's 
road. Hipsley v. Kansas City, St. Joseph & Council Bluffs Rail- 
road Company, 348. 


———: EVIDENCE. Stronger evidence is required of a fraudulent 
intent on the part of a debtor who has conveyed property as against 
subsequent creditors, than when the debtor was in failing circum- 
stances and the creditors were existing ones. Ziekel v. Douglass, 
382. 


exception saved to the cross-examination of a defendant in a crimi- 
nal case, as to matters not testified to in chief, the same is waived. 
The State v. Mills, 417. 


——-—: EVIDENCE. Equitable estoppels may be given in evidence 
and operate as effectually as technical estoppels. Guffey v. O' Reiley, 
418, 
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TAX SALE, IMPEACHMENT OF VALIDITY OF: EVIDENCE. The validity 
of asale of land for taxes may be contradicted by showing any 
substantial non-compliance with the revenue act, and all books, 

apers and records in the county clerk’s office, pertaining to the 
subject of taxation, may be introduced in evidence for that purpose. 
Wag. Stat., sec. 211, p. 1204; Hwart v. Davis, 76 Mo. 129. Howard 
v. Heck, 456. 


. FRAUD: EVIDENCE. A plaintiff will not be permitted to recover in 


an action based on the alleged fraud and corrupt agreement of de- 
fendant’s intestate on evidence circumstantial in kind and of a 
vague and indefinite character, when by his own admission he has 
it in his power to produce positive and direct proof of the facts he 
alleges. Bent v. Lewis, 462. 


——: ———.._ The action of the trial court in this case in per- 
mitting plaintiff to withhold such direct and positive evidence, and 
the name of the person by whom it could be established, held to be 
erroneous and ground for reversal. Jb. 


——: ———: MOTIVE. Evidence tending to show an absence of 
motive for fraud, or that no injury resulted from the fraud, even if 
any were committed, is competent to rebut a charge of fraud. 
Lenox v. Harrison, 491. 


FAILURE TO RING BELL AT CROSSING: EVIDENCE. In an ac- 
tion against a railroad for injuries to plaintiff's team by one of its 
trains by reason of the failure to ring the bell of the locomotive 
within eighty rods of the ¢ ossing, evidence to show connection be- 
tween such failure to ring the bell and the injury to the team is 
irrelevant and unnecessary. Kelly v. The Chicago & Alton Rail- 
road Co., 324. 





. EVIDENCE: DECLARATIONS OF AGENT. In such action, a conversa- 


tion had between a brakeman of the train and plaintiff’s driver 
after the occurrence of the accident and the stopping of the train, 
in which the driver stated that he was not looking, or listening, or 
thinking about the train, held inadmissible, following Adams v. 
Railway, 74 Mo, 553. Ib. 


PRACTICE, CRIMINAL: DEFENDANT AS A WITNESS: EVIDENCE. Where 
the defendant in a criminal cause offers himself as a witness, he is 
subject to the same rules and tests, and can be impeached in the 
same manner as any other witness, except that he cannot be cross- 
examined as to any matter not referred to by him in his examina- 
tion in chief. The State v. Palmer, 568. 





EVIDENCE : MORAL CHARACTER. If the defendant does not 
offer himself as a witness, the state cannot attack his general moral 
character, unless he first introduces evidence in his own behalf in 
that regard. And the state need proceed no further than to elicit 
from the witness that defendant's general moral character is bad, 
leaving defendant to cross-examine the witness as to particulars, if 
he so desires. Jb. 
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. Evipence. Evidence having no bearing on the question at isgye 


should not be admitted. Frederick v. Allgaier, 598. 


. FRAUDULENT INTENT: EVIDENCE. A fraudulent intent on the part 


either of the seller or purchaser need not be proved by direct and 
positive evidence, but it may be shown from facts and cireym. 
stances attending the transaction. Jb. 


. ALLEGATA AND PROBATA. While the evidence must correspond 


with the allegata, yet only the substance of the issue need be 
proved. Ib. 


. FALSE PRETENSES: EVIDENCE. The evidence in this case held sufii- 


cient to go to the jury and to justify the court in overruling defend. 
ant’s demurrer thereto, The State v. Bayne, 604. 


. PRACTICE, CRIMINAL: FALSE PRETENSES: EVIDENCE: INTENT. In a 


prosecution under Revised Statutes, section 1561, for obtaining 
money by means of a false and fraudulent representation, acts of 
the defendant similar to the one for which he is being tried, 
committed near the same time and in the same city, are admis. 
sible against him for the purpose of showing the intent with 
ag act charged was done. (Aflirming State v. Myers, 82 Mo. 
558). " 


. LARCENY: RES GESTAE. The res gestae in larceny is not restricted 


to the limited time when the fingers reach out and grasp the article 
in question. The quo animo and all actions and words whereby 
that is demonstrated form part of the res gestae, and thus become 
admissible in evidence, to explain the character of the act charged 
tobeacrime. The State v. Gabriel, 631. 





: : DECLARATIONS OF THIRD PERSONS. Declarations of 
a third person are not hearsay, and, therefore, are admissible in 
evidence, where they are the natural and inartificial concomitants 
of an act done by him, and are explanatory of such act and such 
act is a part of the res gestae. Ib. 





: . On the trial of an indictment for the larceny of 
sheep, where the transaction was made up of a variety of incidents 
extending over a period of several days, and was not at an end un- 
til the sheep were branded as his own by the defendant, all acts 
and words which occurred, or were related during that period of 
time, tending to show that defendant branded the sheep by mis- 
take or inadvertence and not with a larcenous motive, were com- 
petent evidence in his behalf. Jb. 


WILL, PROBATE OF : RECORD AND JUDICIAL PROCEEDING : ADMISSION 
OF FOREIGN WILL IN EVIDENCE. The record of the probate of a will 
is a record and judicial proceeding within the meaning of the act 
of congress, and it is not necessary to the admission of a foreign 
will with the probate thereof in evidence, that they should have 
been recorded in this state. Drake v. Curtis, 644. 
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#2. EVIDENCE : DEED BY DEVISEE : IDENTITY OF GRANTOR AND DEVISEE. 
Where a devisee in a will conveys his interest in the land devised 
by a name different from that contained in the will, the identity 
of the grantor with the devisee named in the will should be estab- 
lished to entitle the conveyance to admission in evidence. Jb. 


3, ———: EVIDENCE. Where, without question or objection, the 
mayor and other officers testified as to their official capacity and a 
mphlet purporting to be the ordinance of the city was put in 
evidence showing that defendant has a mayor, alderman and such 
other officers as cities of the fourth class have, the proof was ample 
that the defendant was a municipal corporation and a city of the 
fourth class. Eubank v. The City of Edina, 650. 


4, DEFECTIVE SIDEWALK : EVIDENCE. In an action against a city for 
injury from a defective sidewalk it is competent to introduce evi- 
dence showing the condition of the walk, but it is for the jurors 
and not for the witnesses to determine from these facts whether 
under all the circumstances the walk was in a reasonably safe con- 
dition. The witnesses should not be allowed to state if they knew 
whether the sidewalk was in a reasonably safe condition for the 
traveling public. Jb. 


FALSE IMPRISONMENT. 


MUNICIPAL CORPORATION } FALSE IMPRISONMENT BY OFFICERS OF, ACTION 
FOR: PLEADING. A petition in an action against a municipal cor- 
poration for false imprisonment by its officers, is fatally defective 
which fails to state that defendant was arrested forthe violation of 
one of its ordinances, or which omits to set out the cause of said 
arrest. Worley v. The Inhabitants of the Town of Columbia, 106, 


FALSE PRETENSES. 


1, PLEADING, CRIMINAL: INDICTMENT: FALSE PRETENSES. An indict- 
ment, under Revised Statutes, section 1561, for obtaining money by 
means of a false and fraudulent representation, which follows the 
form prescribed by that section, is sufficient. The State v. Bayne, 
604. 


2. FALSE PRETENSES: EVIDENCE. The evidence in this case held suffi- 
cient to go to the jury and to justify the court in overruling 
defendant's demurrer thereto, Jb. 


» PRACTICE, CRIMINAL: FALSE PRETENSES : EVIDENCE: INTENT. Ina 
prosecution under Revised Statutes, section 1561, for obtaining 
money by means of a false and fraudulent representation, acts of 
the defendant similar tothe one for which he is being tried, com- 
mitted near the same time and in the same city, are admissible 
against him for the purpose of showing the intent with which the 
act charged was done. (Affirming State v. Myers, 82 Mo. 558). Jb. 


A SERIES OF INSTRUCTIONS upon the law of obtaining money by 
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means of false and fraudulent representations exami 
proved. Ib, ' ae at 


FEES. 


FEES IN CASES OF FELONIES: STATUTE: CITY OF ST. LOUIS. sees 


collected from the state by the clerk of the criminal court of the 
city of St. Louis, in cases of felonies and not called for by the per- 
sons entitled to them, should, under Revised Statutes, sections 5633 
to 563%, be paid into the city treasury. The City of St. Louis y 
Clabby, 573. ; 


FELLOW SERVANT. 
See MASTER AND SERVANT, 


FIXTURES. 


CONTRACT TO PLACE FIXTURES IN BUILDING : DESTRUCTION OF BUILDING: 





CONTRACT, SEVERABLE WHEN. Haynes v. The Second Baptist 
Church, 285, ‘ 


FRAUD. 


THE FINDING AND DECREE of the lower court setting aside a convey- 
ance as being in fraud of creditors reversed because not supported 
by the evidence. Caldwell v. Smith, 44. 


FRAUD: BURDEN OF PROOF. Where a bill of sale to one is regular 
on its face and he is possessive of the property purported to be trans- 
ferred by it, the burden of proof is on him who assails it in an at- 
tachment suit, to show that the transaction was fraudulent, and 
this is true although the party claiming under the bill of sale may 
have averred in his interplea that the sale was in good faith, Al- 
bert v. Besel, 150. 


HOMESTEAD, CONVEYANCE OF. No fraud can be perpetrated on 
creditors by any disposition a debtor may make of his homestead. 
Davis v. Land, 436. 


FRAUD: EVIDENCE. A plaintiff will not be permitted to recover in 
an action based on the alleged fraud and corrupt agreement of de- 
fendant’s intestate on evidence circumstantial in kind and of a 
vague and indefinite character, when by his own admission he has 
it in his power to produce positive and direct proof of the facts he 
alleges. Bent v. awh, 462. 


: . The action of the trial court in this case in per- 
mitting plaintiff to withhold such direct and positive evidence, and 
the name of the person by whom it could be established, held to be 
erroneous and ground for reversal. Jb. 
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—— : ———-: MOTIVE. Evidence tending to show an absence 
of motive for fraud, or that no injury resulted from the fraud, 
even if any were committed, is competent to rebut a charge of 
fraud. Lenox v. Harrison, 491, 





: PRACTICE. In order to warrant a recovery upon the ground 
of fraud, there must be a concurrence of both fraud and in- 
jury. 10. 





: EQUITY: LACHES. Equity views with disfavor 
suits brought after the death of one whose estate is sought to be 
charged, where the fraud alleged was known before such death, 
and the suit might have been brought during the lifetime of the 

rty ; and where, without reason, the suit is delayed until after 
his nate such laches must be held fatal. Jb. 


. 
—_—_—— 
— ° 


SALE: FRAUD ON CREDITORS. A sale of goods is invalid as against 
sreditors where the vendor makes the sale with the intent to hin- 
der, delay or defraud them and the vendee at the time of his pur- 
chase knew of such intent of the vendor, and where two instruc- 
tions were given, one declaring that knowledge of the plaintiff at 
the time of the purchase, of the intent of the party from whom he 
bought to hinder, delay, and defraud his creditors, would render 
the sale void, and the other declaring that the plaintiff ought to 
recover unless he bought the goods with the intent to hinder, de- 
lay, and defraud the creditors of the vendor of the goods ; it wag 
held that such instructions were so plainly repugnant as to render 
it impossible to tell whichthe jury took for their guidance, and, 
therefore, caused their verdict to be mere quess work, and that such 
error was fatal. Frederick v. Allgaier, 598, 


FRAUDULENT INTENT: EVIDENCE. A fraudulent intent on the part 
either of the seller or purchaser need not be proved by direct and 
positive evidence, but it may be shown from facts and circum- 
stances attending the transaction, Jb. 


FRAUD AS TO CREDITORS. A claim that a contract is fraudulent as 
to creditors, must come from the latter and not from parties to it. 
Larimore v. Tyler, 661. 


——. A party toa fraudulent conveyance cannot allege its ille- 
gality to avoid its effect. Jb. 


See FRAUDULENT CONVEYANCE. 
FRAUDULENT CONVEYANCE. 


THE FINDING AND DECREE of the lower court setting aside a convey- 
ance as being in fraud of creditors reversed because not supported 
by the evidence. Caldwell v. Smith, 44. 


DEED, CANCELLATION OF FOR FRAUD: EVIDENCE. When a grantor 
_ VoL. 88— 46 
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in a deed of land seeks its cancellation and reinvestiture of title on 
the ground of fraud or mistake, the onus of establishing the same 
is on such grantor, and before the relief asked for will be given 
the fraud or mistake must be established by clear and convincing 
evidence. Juckson v. Wood, 76. ing 


SURETY : FRAUDULENT CONVEYANCE. A surety may buy propert 
of his principal to protect himself on his suretyship, and may dp 
this although the purchase may operate to hinder and delay credj- 
tors of the principal of their demands, and although the surety 
knew that the debtor intended the sale to have that effect, provided 
the surety did not participate in the fraudulent purpose of the 
debtor. Albert v. Besel, 150. 


CONVEYANCE IN FRAUD OF CREDITORS : SPECIAL DEFENCE, WAIVER OF 
The objection in an action to set aside a deed because made in 
fraud of creditors, that the defence that the land conveyed was a 
homestead of the debtor was not specially pleaded, is waived un- 
less made when the evidence was offer ad. Ziekel v. Douglass, 382, 





: EVIDENCE. Stronger evidence is required of a fraudulent 
intent on the part of a debtor who has conveyed property as against 
subsequent creditors, than when the debtor was in failing circum- 
stances and the creditors were existing ones. Jb. 


HOMESTEAD, CONVEYANCE OF, No fraud can be perpetrated on 
creditors by any disposition a debtor may make of his homestead, 
Davis v. Land, 436. 


VOLUNTARY CONVEYANCE: FRAUD OF CREDITORS. Where a debtor 
in embarrassed circumstances, makes a voluntary conveyance and 
is afterwards unable to meet his debts, existing at the time of the 
conveyance, in the ordinary course prescribed by law, the convey- 
ance will be void as to such existing debts. Lionberger v. Baker, 
447. 


DEED: COLORABLE CONSIDERATION. A consideration for a convey- 
ance by such debtor wholly disproportionate to the value of the 
property conveyed and paid to give color to the transaction is not a 
valuable consideration. Jb. 


INNOCENT PURCHASER. A purchaser from a fraudulent grantee for 
a valuable consideration without notice takes a good title. Ib. 


VOLUNTARY CONVEYANCE : MARRIAGE: CONSIDERATION. One marry- 
ing the grantee in a voluntary conveyance because of its provisions 
is regarded, it seems, as a purchaser for value. Such, however, is 
not the case with one who has only contracted or engaged to marry 
such grantee. Jb. 


LIS PENDENS. Where one marries the grantee in such convey- 
ance after a suit has been commenced to set aside the deed because 
fraudulent as to creditors, he takes subject to the result of the 
Buits, 
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12. CONVEYANCE IN FRAUD OF CREDITORS : REMEDIES OF CREDITOR, A 


18. 


14. 





judgment creditor has the option of either first bringing suit to set 
aside the fraudulent deed of his debtor and then selling under ex- 
ecution the latter’s interest ascertained by the suit, or the creditor 
may first sell under execution and the purchaser may set aside the 
fraudulent deed. Jb. 


VENDOR AND VENDEE: FRAUDULENT REPRESENTATIONS. Fraudu- 
lent representations by a vendor to the vendee must, in order to 
set aside the conveyance, be as to a material fact, must be likely to 
deceive, must have been relied upon, and must have contributed 
directly to the injury. Smith v. Dye, 581. 








: . Astatement by the vendor, an attorney, that the 
allowed claim against a receiver, sold by him to another attorney, 
would be collected, cannot be made the foundation of an action by 
the latter, where the former stated all the material facts bearing 
on the claim sold, Jb. 


See FRAUvD, 12, 
FRAUDULENT INTEN', 
See FRAUD. 
FRAUDULENT REPRESENTATIONS. 


VENDOR AND VENDEE: FRAUDULENT REPRESENTATIONS. Fraudulent 
representations by a vendor to the vendee must, in order to set 
aside the conveyance, be as to a material fact, must be likely to de- 
ceive, must have been relied upon, and must have contributed di- 
rectly to the injury. Smith v. Dye, 581. 


: A statement by the vendor, an attorney, that the 
allowed claim against a receiver, sold by him to another attorney, 
would be collected, cannot be made the foundation of an action by 
the latter, where the former stated all the material facts bearing 
on the claim sold. Jb. 





HOMESTEADS AND EXEMPTIONS. 


EQUITY OF REDEMPTION, HOMESTEAD IN. A owned as a homestead 
in the city of St. Louis, property worth $5,500, on which he had 
executed a deed of trust to secure a debt for $3,500. Held, he was 
entitled to a homestead in the equity of redemption. Distinguish- 
ing Casebolt v. Donaldson, 67 Mo. 308. The State ex rel. Sligo Iron 
Store Company v. Mason, 222. 


HOMESTEAD, CONVEYANCE OF. No fraud can be ene on 
creditors by any disposition a debtor may make of his homestead. 
Davis v. Land, 436, 
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B. —-——: ATTACHMENT. That a debtor is about to remove out of th 
state to change his domicil, affords no ground for an attachment of 
his homestead property. 10. 


HOTCHPOT, 


HoTcHPOT: ADVANCEMENT. The doctrine of bringing advancements 
into hotchpot applies only in cases of intestacy, or where there is g 
surplus undisposed of by the will. Turpin v. Turpin, 337, 


HUSBAND AND WIFE 


1. MARRIED WOMAN: SEPARATE ESTATE. Where lana or other prop- 
erty is purchased by a husband with the proceeds of his wife's 
separate estate, it is in equity her separate estate, unless her inten. 
tion to the contrary is shown, and this is the case although the title 
was taken in his name. Martin v. Colburn, 229. 


9. SEPARATE ESTATE, CONVEYANCE OF. A wife cannot convey land, 
although it is her separate estate, without her husband joining 
in the conveyance. (Black and Sherwood, JJ., dissenting). Jb, 


8. MARRIED WOMAN, SEPARATE PROPERTY OF: PRINCIPAL AND AGENT: 
ACTS OF HUSBAND. A husband acting in the matter of arbitration 
proceedings connected with the separate estate of his wife will be 
regarded as her agent, and she will be considered a femme sole 
with respect to such property. Keating v. Korfhage, 524, 


IDENTITY. 


EVIDENCE: DEED BY DEVISEE: IDENTITY OF GRANTOR AND DEVISER, 
Where a devisee in a will conveys his interest in the land devised 
by a name different from that contained in the will, the identity of 
the grantor with the devisee named in the will should be estab- 
lished to entitle the conveyance to admission in evidence. Drake 
v. Curtis, 644, 


INDICTMENT, 
See PLEADING, CRIMINAL, 
INFORMATION, 
See PLEADING, CRIMINAL. 
INNOCENT PURCHASER, 


INNOCENT PURCHASER. A purchaser from a fraudulent grantee fora 
valuable consideration, without notice, takes a good title. Lion 
berger v. Baker, 447. 























































INDEX. 
INSANE PERSON. 


PROCEEDINGS TO ADJUDGE ONE A LUNATIC, NOTICE OF. The notice 
to one of a proceeding against him in the probate court, to have 
him adjudged a lunatic and incapable of managing his affairs, cor- 
responds tv a summons in an ordinary action, and, like the latter, 
forms a part of the record proper. Crow v. Meyersieck, 411. 


———: RECITALS OF RECORD. A recital in the finding and judg- 
ment of the court that **due notice” of the proceeding had been 
given to the alleged insane person is sufficient in the absence of 
anything to the contrary in the record. But it is competent to con- 
tradict such recital by showing by the record that the notice at- 
tempted to be given was fatally defective and void. Jb. 


: ENTRY OF GENERAL APPEARANCE. But notwithstandin 
such failure of notice, if the alleged insane person enters a genera 
appearance to the proceeding, a judgment against him will be 
binding, at least not open to collateral attack. Jb, 





INSTRUCTIONS 


CRIMINAL PRACTICE: INSTRUCTIONS. It is the duty of the court 
to instruct the jury with reference to the evidence in the case and 
where the evidence in a criminal trial all tends to prove one offence, 
instructions should not be given as toa different one. The State 
v. Wilson, 18. 


: . The application of the above rule by the trial 
court in refusing an instruction for murder in the second degree on 
the trial of one on an indictinent for murder in the first degree ap- 
proved. Jb. 








. MURDER: STATUTE: INSTRUCTIONS. Revised Statutes 
section 1654, provide ‘‘that any person found guilty of 
murder in the second degree, or of any degree of manslaughter, 
shall be punished according to the verdict of the jury, although 
the evidence in the case shows him to be guilty of a higher degree 
of homicide.” Held, that while ona trial of an indictment for mur- 
der inthe first degree, it is error to give an instruction on murder 
in the second degree, where there is no evidence to support it, still 
giving it is, under said statute, not reversible error, The State v. 
Nelson, 126. 





INSTRUCTIONS. The proper province of an instruction is to submit 
questions of fact, not propositions of law, Albert v. Besel, 150. 


——: NEGLIGENCE. In an action for in juries resulting 
from the alleged negligence of defendant, and in which. the 
issue of plaintiff ’s contributory negligence is made, an instruc- 
tion is erroneous which hypothecates the facts as to defendant's 
negligence, and authorizes a verdict for plaintiff therein without, 
in the same instruction, limiting such right of recovery to the ab- 
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IN DEX. 


gence of such contributory negligence on the part of i 
Sullivunv. The Hannibal & St. Joseph Railroad Compan tae 





: : . Such defect in the ‘instruction j 

cured by other instructions given in the case which so limit ‘ae 
tiff’s right of recovery if he was guilty of contributory negligence 
(Black and Norton, JJ., dissenting.) Jb. , 


INSTRUCTION. The assumption in an instruction of the existence of 
a fact as to which there is no controversy, is no ground for a re- 
versal. Carrollv. Missouri Pacific Railway Company, 239, 


INSTRUCTION : ASSUMPTION OF FACT. The judgment in this case 
reversed, because of the assumption of a material fact in an in- 
struction given for the plaintiff, Dowling v. Gerard B. Allen & 
Co., 293. 





: INSTRUCTION : RECENT POSSESSION OF STOLEN PROPERTY : 
PRESUMPTION. An instruction that one found in the possession of 
property recently stolen is presumed to be ‘he thief, and if he fails 
to account for his possession in a manner consistent with his inno- 
cence, the presumption becomes conclusive against him, 1s prop- 
erly given in a case where there is no eviGence as to the good 
character of the defendant. The State v. Kennedy, 341. 


: INSTRUCTION. Before the jury are at liberty to disregard 
the testimony of a witness, they must believe that such witness has 
wilfully and knowingly sworn falsely to a material fact in the case, 
and there must be a sufficient basis in the testimony to warrant the 
giving of an instruction to that effect. The State v. Palmer, 568, 





: . The evidence in this case ld sufficient to justify 
the giving of instructions for murder in the first and second de- 
grees. Ib. 





¢ : EVIDENCE. The defendant in a criminal case hasa 
right to testify as to the intent with which he acted, and his testi- 
mony for the purpose of instructing the jury occupies the same 
footing as that of any other witness, and where he testifies that he 
did not intend to kill the deceased, he is entitled to an instruction 
for a lower grade of homicide than murder in either degree. Jb, 





: INSTRUCTIONS. It is the duty of the trial court in a criminal 
-ause to give all necessary instructions, whether asked to do so or 
not. 1b. 





PRACTICE IN SUPREME COURT: EXCEPTIONS: INSTRUCTIONS. Where 
no exceptions are saved at the time to the action of the court in 
refusing instructions, they will not be considered in the appellate 
court. The Statev. Bayne. 604. 


A SERIES OF INSTRUCTIONS upon the law of obtaining money by 
means of false and fraudulent representations examined and ap- 
proved. Jb, 
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INDEX. 
INSURANCE. 


INSURANCE : CHANGE OF POLICY BY PAROL. The terms of an open 

licy of insurance can be changed by a subsejuent parol agree- 
ment between the contracting parties. Day v. The Mechanics’ & 
Traders’ Insurance Company, 325. 





: —. By the terms of an open policy of insurance, be- 
fore an insurance of the property could be effected under it. an in- 
dorsement by the authorized agent of the iusurer was required to 
be made either on the policy, or a book attached thereto, or the is- 
suance of a certificate by an agent and signed by an officer of the 
company was necessary ; held, that after the delivery of the policy 
it could be so modified by parol by agreement of the parties as to 
enable the policy holder to effect his insurance on shipments of 
property by him, by notice directed to the company’s agent and 
deposited in the mail. Jb. 





:———. The policy contained the following provision : 
“The use of general terms or anything less than a distinct, specific 
agreement, clearly expressed and indorsed on this policy, shall nos 
be construed as a waiver of any printed or written condition or re- 
striction herein contained ;” held, that said clause did not anply to 
and prohibit the modification of the terms of the policy above 
mentioned. Jb. 





INSURER : ACTS OF AGENTS. The authority of the agents of the in- 
surance company to consent to the moditication of the terms of the 
policy may be inferred from the course of dealing with the insured 
and the recognition of these acts by the company. Jb. 


CORPORATIONS : INSURANCE: BONDS OF COMPANY: CONTRACT. 
Bonds, forming a part of the assets of a life insurance company 
which is closing up its business and effecting a re-insurance, which 
are assigned for the protection of sureties upon an indemnifying 
bond, given by the company re-insuring to that with which it re- 
insures, under a contract that after the liability of the sureties is at 
an end, shall be apportioned among the stockholders of the com- 
pany re-insuring, the bonds, on such apportionment, become the 
wroperty of the stockholders against all the world, except the cred- 
itors of the company. Heman v. Britton, 549. 





: : TRUST: EQUITABLE LIEN. But the assets of the 
company so received by its stockholders, constitute a trust fund for 
the payment of the debts of the company, ard .n equitable lien 
exists against them in favcr »f the creditors which may be en- 
forced, as the direc sors and stockholders of the company re-insur- 
ing, and not the creditors, must answer for the failure of the com- 
pany with which it re-insures to comply with its contract. Jb. 


-—: RECEIVER: COSTS AND DEBTS. A receiver of the 
re-insuripg company. appointed upon its being declared insolvent, 
is entitled to resort to the said bonds so distributed among the 
stockholders, only so far as necessary to pay the debts and reason- 
able costs of the receivership, and he is to be charged with all 
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moneys and property in his hands and credited for the allowed de. 
mands in favor of creditors paid and to be paid, and reasonable 
costs of the receivership. Jb. 


INSURANCE: LIENS: VOLUNTARY PAYMENTS FOR ANOTHER. Pre. 
miums of insurance voluntarily paid on the life of another cannot, 
in the absence of any understanding, be recovered of the benefj- 
ciary, and the Pager so paying has no lien for such payments, 
upon the proceeds of the insurance collected by him as the agent 
of such beneficiary. Meier v. Meier, 566, 


INTENT 

See FALSE PRETENSES, 9 
INTENTION, 
See DEED, 1% 

INTEREST, 
Bee JUDGMENTS, 1, 

INTERPLEA. 

See ATTACHMENT, 2, 3, & 


JEOPARDY, 


CRIMINAL LAW: CONSTITUTION: FORMER JEOPARDY. Where a defend- 





ant who has been convicted of a criminal offence asks and obtains 
a new trial, he may again be put on trial upon the same facts be- 
fore charged against him, and the proceedings had on the first 
trial will constitute no protection on the second one. The State v, 
Patterson, 88. 


JUDGMENTS 


———: JUDGMENT: INTEREST. A judgment on special tax bills 
held, under the charter of Kansas City, to properly bear fifteen 
per cent. interest. Buchan v. Broadwell, 31. 


PARTITION: FINAL JUDGMENT: APPEAL. In a partition suit the 
order of sale is not a final judgment from which an appeal will lie. 
Turpin v. Turpin, 337. 


MARRIED WOMAN: JUDGMENT. A judgment which establishes no 
personal liability against a married woman, but is special and 
against her property burdened with an equitable charge and for 
the enforcement of the same, is not obnoxious to the objection that 
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it ‘sa judgmant against a married woman. Keating v. Korfhage, 
524. 


See INSANE PERSON, 
JURISDICTION, 


SALE OF LANDS OF MINOR: JURISDICTION. Under the revision of 
1845 (R. S., 1845, chap. 73, sec. 22) the county court did not have 
jurisdiction to order the sale of the land of a minor for the purpose of 

is support and maintenance, but only for the purpose of procuring 
and completing the education of such minor. Blackburn v. 
Bolan, 80. 


: JURISDICTION. Where an order of publication 
made in term by the court is not published, and instead thereof one 
made by the clerk is substituted and published, the court will ob- 
tain no jurisdiction over the defendants intended to be notified. 
Otis v. Epperson, 131. : 





DIVORCE : APPEAL TO ST. LOUIS COURT OF APPEALS: ALIMONY. An 
appeal from a decree in a divorce suit to the St. Louis court of ap- 
peals invests that court with the jurisdiction to hear and determine 
the cause solely on the record and it has no authority to make an 
allowance against the respondent in favor of the appellant for the 
payment of her attorney’s fees and expenses of prosecuting her ap- 
peal. The State ex rel. Clarkson v. The St. Louis Court of Ap- 


peals, 135. - 


APPEAL TO SUPREME COURT: MISDEMEANORS. The Supreme Court 
has no jurisdiction of appeals from the St. Louis court of appeals 
in misdemeanor cases. J'he State v. McNeary, 143. 





: Nor is the jurisdiction maintainable in this case, 
which was a conviction for keeping a dramshop without license, on 
the ground that it involved the construction of the revenue laws of 
the state. Jb. 


PROCEEDINGS TO ESTABLISH PUBLIC ROAD: ACT OF 1868: JURISDIC- 
TIONAL FACTS. Proceedings to establish a public road under the 
road law of 1868 (Laws, 1868, p. 157) must show that the petition 
was signed by ** twelve householders of the township or townships 
in which the road is desired, three of whom shall be of the imme- 
diate neighborhood,” and that the notices of the intended applica- 
tion for the road had been posted for ‘‘ twenty days prior thereto.” 
These are jurisdictional facts and must appear on the record of the 
sroceeding, otherwise the latter is void; certainly so as against 
7 owners who did not relinquish their rights of way. Zimmer- 
man v, Snowden, 218. 


PRACTICE, CRIMINAL: JURISDICTION: CHANGE OF VENUE. Where 
the judge of the St. Louis criminal court is disqualified for any of 
the reasons mentioned in Revised Statutes, section 1877, he is au- 
thorized by Revised Statutes, section 1881, to call in the judge of 
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another circuit to try a defendant's application for a change of 
venue, and the judge of such other circuit becomes thereby 
sessed of jurisdiction of the cause until its final determination 
notwithstanding the withdrawal of the application by his consent, 
after the cause has been reversed in the Supreme Court. The 
State v. Hayes, 344. 


REVENUE: ASSESSOR'S BOOK, VERIFICATION OF: JURISDICTION: Tax 
SALE. The failure of the county clerk to sign and seal the ag. 
sessor’s book, as required by section 65, page 1171, 2 Wagner's 
Statutes, renders it of no ofticial validity, and makes the collector's 
report of the delinquent list to the county court, as provided by 
section 190, page 1198, 2 Wagner's Statutes, unauthorized and in- 
valid ; and the county court, in such case, is without jurisdiction 
and powerless to act. Howard v. Heck, 456. 


SUPREME COURT: JURISDICTION : CONSTITUTIONAL QUESTION. Where 
a cause in which less than twenty-five hundred dollars is involved 
is appealed to the Supreme Court from the court of appeals because 
it contains a constitutional question. only such question will be 
considered on the appeal. Merzv. The Missouri Pucifie Railway 
Company, 672. 


JURORS, 


CRIMINAL PRACTICE: JURORS: STATUTE. The statutory method of 
summoning, drawing and impaneling jurors, is directory and not 
mandatory, and if the jurors are qualified to serve as such, and it 
does not appear that defendant was prejudiced, the judgment will 
not be reversed at his instance because of irregularity or informality 
in their selection. The State v. Matthews, 121. 


——— : OBJECTION TO JUROR. The objection that one of the jurors 
was nota citizen of the county where the trial was had comes too 
late under the statute (R.S., sec. 2778) after his acceptance and quali- 
fication asajuror, The State v. Waller, 402. 


: JURORS. The objection that the jurors who tried the de- 
fendant were not of the standing jurors selected by the county 
court, held not well taken, it not appearing but that such latter 
jurors were engaged in the trial of other causes. The State v. 
Gleason, 582. 








: . The statute with respect to the manner of select 
ing jurors is directory. J0, 





: . The trial court has the right to direct its officers te 
summon additional jurors or an entire panel as the dispatch of 
business may demand, Jb. 


JURY. 


See JURORS. 
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INDEX. 
JUSTICES OF THE PEACE. 


JUSTICES OF THE PEACE, ELECTION OF : REVISED STATUTES, SECTION 
2807. The effect of the enactment of Revised Statutes, section 2807, 
in reference to the election and terms of office of justices of the 
peace was to supersede and repeal all prior statutes authorizing the 
election of such officers prior to the general election in November, 
1882, and any election so held in contravention of said section of 
the statute was void. (Re-affirming The State ex rel v. McCann, 
81 Mo. 479). The State ex rel. Harris v. McCann, 386. 


The appointment and commission of respondent asa jus- 
tice of the peace by the mayor of the city of St. Louis, held 
to be of no validity, because there was no vacancy to be filled. 
Ib. 





QUO WARRANTO: OFFICE: BURDEN OF PROOF. In a quo warranto 
proceeding against one for usurping an office, the burden is on the 
atier to show title thereto. Jb. 


RETURN, SUFFICIENCY OF. The return in such proceeding 
for usurping the office of justice of the peace. is insufficient if it 
fails to show that the respondent qualified under the appointment 
by virtue of which he claims the office. Jb, 





KANSAS CITY. 


: CHARTER OF KANSAS CITY: CONSTITUTION. Section one, 
article eight of the charter of the City of Kansas, which pro- 
vides that ‘*‘the common council on the petition of residents of 
Kansas City who own a majority of the front feet on a street to be 
graded, may order the same to be graded at the expense of the 
property owners,” is not a discrimination against non-resident 
— and for that reason unconstitutional. Buchan v. Broad- 
well, 31. 








: JUDGMENT: INTEREST. A judgment on special tax bills 
held, under the charter of Kansas City, to properly bear fifteen per 
tent. interest. Jb. 


LACHES, 
See Equity, 7, 9. 


LAND AND LAND TITLES. 


SALE OF LAND: PRIOR EQUITIES. One purchasing land with knowl- 
edge of a prior contract as to it, on the part of the vendor, is 
chargeable with all the equities arising therefrom.and affecting the 
land in the hands of the vendor, and in like manner where a third 
person claims under a vendee in such contract, he may, upon the 
payment of the purchase money, or its tender, compel the vendor, 
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or his heirs, or a purchaser with notice, to complete the contract 
and convey the title. Hagman v. Shaffner, 24. 


LOSS OF DEED AND RECORD: TITLE OF GRANTEE. Where a deed ig 
executed, acknowledged and recorded, the loss of the deed and 
destruction of its record, does not affect the title of the grantee, 
Addis v. Graham, 197. 


SWAMP LANDS, POWER OF COUNTIES OVER: STATUTE. The amend- 
atory act of the general assembly of 1875 (Laws, p. 32). providing 
that all lands in this state selected under the act of congress donat- 
ing swamp lands to the state *‘ be and the same are hereby declared 
to vest in full title and *belong to the counties in which they may 
lie,” did not enlarge the powers of the county courts over the 
swamp lands. Notwithstanding said act, the counties still held 
them for the uses and with the power of disposition under the 
then existing laws. Sturgeon v. Hampton, 203. 





The swamp lands are not the general property of the 
counties. Jb. ; 


SWAMP LANDS, SALES OF: PATENT. Under the laws (R. S. 1855, 
p. 1006, secs. 3-4), providing for the sale of swamp lands by sheriffs, 
under orders of the county courts, patents therefor were to be 
made by the governor, but not until full payment of the considera- 
tion therefor. Jb. 


: COMMISSIONER. The county court did not have 
the power to appoint a commissioner to convey swamp lands, nor 
could it release a purchaser from the payment of the consideration. 


Jb. 








: . The swamp land laws provide when and how title 
thereto is to be made. These statutes are exclusive, and the method 
thus prescribed must be pursued. Jb. 


SWAMP LANDS: ACT OF MARCH 26, 1868. The act of the legislature 
approved March 26, 1868 (Laws, p. 67), entitled ‘‘ An act to perfect 
the title to lands known as swamp lands,” was not intended to 
make valid a void sale or a deed when the purchaser was not enti- 
tled toone. Jb. 


EQUITABLE ESTOPPEL : PURCHASE OF LAND. One who has title to 
land and knows of it, but stands by and allows and encourages 
another in ignorance of such title, to contract for the purchase of 
the land from a third person in possession having color of title, will 
be estopped from setting up his title against the party so purchas- 
ing. and whom he has himself assisted in deceiving. Guffey v. 
O' Reiley, 418. 


EQUITY: LACHES: LAND AND LAND TITLES. The plaintiff in this 
case held to be precluded from successfully invoking equitable in- 
terference in behalf of his claim to land, becouse of the laches of 
his grantor and the latter's failure to perform his portion of the 
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contract, which was the consideration by which he obtained his 
title. Smith v. Washington, 475. 


LAND AND LAND TITLES : QUIT CLAIM DEED: AFTER ACQUIRED wiTLe. 
The plaintiff's grantor, claiming title through a quit-claim deed 
from defendant, held not to be entitled in this case to any title af- 
wards acquired by the latter. J6. 


LARCENY. 


CRIMINAL LAW: LARCENY FROM DWELLING. Larceny committed 
in a dwelling house is grand larceny without reference to the value 
of the property stolen. R.S., sec. 1809. The State v. Kennedy, 
341. 





BURGLARY AND LARCENY: PRACTICE. In a prosecution 
for burglary and larceny, the defendant may be acquitted of the 
one and convicted of the other. J06. 


: INSTRUCTION: RECENT POSSESSION OF STOLEN PROPERTY: 
PRESUMPTION. An instruction that one found in the possession of 
property recently stolen is presumed to be the thief, and if he fails 
to account for his possession in a manner consistent with his inno- 
cence, the presumption becomes conclusive against him, is properly 
given in a case where there is no evidence as to the good character 
of the defendant. Jb 








LARCENY : ASPORTATION. In larceny the caption and as- 
portation consist in removing the property alleged to have been 
stolen from the place where it was be:ore; it need not be taken 
out of the room and carried away. The State v. Higgins, 354. 


LARCENY : RES GESTAE. The res gestae in larceny is not restricted 
to the limited time when the fingers reach out and grasp the article 
in question. The quo animo, and all actions and words whereby 
that is demonstrated, form part of the res gestae, and thus become 
admissible in ev idence to explain the character of the act charged 
tobe acrime. The State v. Gabriel, 6831, 


: : DECLARATIONS OF THIRD PERSONS. Declarations of 
a third person are not hearsay, and, therefore, are admissible in 
evidence, where they are the natural and inartificial concomitants 
of an act done by him, and are explanatory of such act, and such 
act is a part of the res gestae. Ib. 








: . On the trial of an indictment for the larceny of 
sheep. ‘where the transaction was made up of a variety of incidents 
extending over a period of several days, and was not at an end un- 
til the sheep were branded as his own by the defendant, all acts 
and words which occurred, or were related during that period of 
time, tending to show that defendant branded the sheep by mis- 
take or inadvertence, and not with a larcenous — were com- 
petent evidence in his behalf. Jb. 
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8. 





CRIMINAL PRACTICE : PETIT LARCENY. It is only where the evidence 
shows, on a trial for grand larceny, that the value of the property 
taken would constitute petit larceny that the defendant may be 
= of the latter offence under Revised Statutes, section 1315, 


LICENSE. 


See DRAMSHOP. 


. LIEN. 
See CORPORATIONS, 


INSURANCE, 8. 


LIMITATIONS, 


DOWER : STATUTE OF LIMITATIONS. The statute of limitations does 
not commence -to run against a widow’s dower until it has been 
assigned. Johns v. Fenton, 64. 


TAX DEED VALID ON ITS FACE: SPECIAL STATUTE OF LIMITATIONS: 
EVIDENCE. The tax deed being valid on its face and having been 
recorded for more than three years before the bringing of the suit, 
the special statute of limitations was a complete defence for de- 
fendant and evidence was inadmissible to show that there was no 
assessment or levy of taxes on the land or any judgment therefor 
for the year for which the land was so sold for taxes. Hill v, 
Atterbury, 114. 


CONSTITUTION. The three years special statute of limitations in re- 
ference to tax deeds is constitutional. Jb. 


MORTGAGE : ADVERSE POSSESSION BY MORTGAGEE : LIMITATIONS. A 
mortgagee in possession, who for the period of limitation refuses to 
recognize the existence of the mortgage or any equitable claim in 
the mortgageor, may stand upon such adverse claim and invoke the 
statute against the right of redemption. Gordon v. Lewis, 378. 


STATUTE OF LIMITATIONS: TACKING DISABILITIES. There can be no 
tacking of disabilities to escape the bar of the statute of limita- 
tions. Jb. 





: . Where a cause of action accrues toa woman un- 
der the disability of coverture, the statute of limitations will begin 
to run immediately upon her death against her children, notwith- 
standing their minority. J0, 
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. LUNATIC. 
See INSANE PERSON, 


LIS PENDENS. 


{is PENDENS. Where one marries the grantee in a conveyance after a 


suit has been commenced to set aside the deed because fraudulent. 
as to creditors, he takes subject to the result of the suit. Lion- 
berger v. Baker, 447. 


MARRIAGE. 


MARRIAGE. Marriage is doubtless a valuable, as distinguished from 
a good consideration. Lionberger v. Baker, 447. 


VOLUNTARY CONVEYANCE : MARRIAGE: CONSIDERATION. One marry- 
ing the grantee in a voluntary conveyance because of its provisions 
is regarded, it seems, as a purchaser for value, Such, however, is 
not the case with one who has only contracted or engaged to marry 
such grantee. Jb. 


Lis PENDENS. Where one marries the grantee in such convey- 
ance after a suit has been commenced to set aside the deed because 
fraudulent as to creditors, he takes subject to the result of the 
suit. Jb. 


MARRIED WOMEN, 


MARRIFD WOMAN : SEPARATE ESTATE. Where land or other prop- 
erty is purchased by a husband with the proceeds of his wife’s 
separate estate, it isin equity her —— estate, unless her inten- 
tion to the contrary is shown, and this is the case although the 
title was takenin his name. Martin v, Colburn, 229, 


SEPARATE ESTATE, CONVEYANCE OF. A wife cannot convey land 
although it is her separate estate, without her husband joining in 
the conveyance. (Black and Sherwood, JJ., dissenting) Jb. 


MARRIED WOMAN: CONTRACT. A married womanwho purchases 
personal property with her own means and on her own credit, 
can, since the act of 1875 (R. S., sec. 3296) charge it by her note, 
secured by herdeed of trust thereon, forthe payment of the pur- 
chase price. Dailey v. The Singer Manufacturing Company, 301. 


LIMITATIONS : TACKING DISABILITIES. Where a cause of action ac- 
crues toa woman under the disability of coverture, the statute of 
limitations will begin to run immediately upon her death against 
her children, notwithstanding their minority. Gordon v. Lewis, 
378. 
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MARRIED WOMAN, SEPARATE PROPERTY OF : PRINCIPAL AND AGENT: 
ACTS OF HUSBAND. A husband acting in the matter of arbitration 
proceedings connected with the separate estate of his wife will be 
regarded as her agent, and she will be considered a femme sole 
with respect tosuch property. Keating v. Korfhage, 524, 


MARRIED WOMAN: JUDGMENT. A judgment which establishes no 
personal liability against a married woman, but is special and 
against her property burdened with an equitable charge and for 
the enforcement of the same, is not obnoxious to the objection that 
it isa judgment against a married woman. Jb. 


MASTER AND SERVANT, 


MASTER AND SERVANT. Thetrial court held to have rightly declared 
as a matter of law, that the relation of master and servant did not 
exist between the railroad and deceased in this case. Carroll y, 
The Missouri Pacijic Railway Co., 239. 


VICE-PRINCIPAL: FELLOW SERVANTS. The ruleannounced in Moore 
v. Ry.. 85 Mo, 588, and McDermott v. Ry., 87 Mo. 285, defining who 
is a vice-principal and what constitutes the relation of fellow sery- 
ants, adhered to. Dowling v. Gerard B, Allen & Co., 293. 


NEGLIGENCE : RAILROAD: VICE-PRINCIPAL. Where a road master of a 
railroad, having general superinten.lence of its track, while engaged 
in superintending and directing the removal of a wrecked train, 
but no‘ in the manual work of removing a wreck, gives a wrong 
signal to the engineer of a train assisting in removing the wreck, 
whereby a laborer engaged in the work of removal is injured, the 
railroad is liable therefor, (Following Moore v. Railroad, 85 Mo, 
588). Hoke v. The St. Louis, Keokuk & Northern Railway Com- 
pany, 360. ‘ 


FELLOW SERVANT: VICE-PRINCIPAL, The road master was not a fel- 
low servant of the one injured in the transaction in which the injury 
was received, but represented the company therein as vice-principal, 
or alter ego,and his negligence in the matter causing the injury 
was that of the company. Jb. 


MEASURE OF DAMAGES, 
See DAMAGES, 6, 7. 
MEMORANDUM. 


CONTRACT FOR SALE OF LAND: SPECIFIC PERFORMANCE: MEMO- 
RANDUM. A memorandum of a contract for the s:ile and convey- 
ance of land, although signed only by the party to be charged, 
when sufficiently clear and certain in its terms, affords a compe- 
tent basis for a suit for specific performance, Mastin v. Grimes, 
4.8. 
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—s : . Where the memorandum stated that the 
residue of the purchase money ‘‘is to be paid as soon as abstract to 
said lots can be examined,” the abstract to be furnished by the 
vendor, the law would imply that after the examination of the ab- 
stract, a reasonable time was to be allowed the vendee in which to 
make the payment. Jb. 





MINOR. 


OF LANDS OF MINOR: JURISDICTION. Under the revision of 1845 
SALE 


(R. S., 1845, chap. 78, sec. 22) the county court did not have juris- 
diction to order the sale of the land of a minor for the purpose of 
his support and maintenance, but only for the purpose of procur- 
ing and completing the education of such minor. Blackburn v. 
Bolan, 80, 


MISDEMEANORS. 


APPEAL TO SUPREME COURT: MISDEMEANORS. The Supreme Court has 


no jurisdiction of appeals from the St. Louis court of appeals in 
misdemeanor cases. The State v. McNeary, 1438. 


MISTAKE OF LAW, 


EQUITY : MISTAKE OF LAW. Equity will not afford relief against a 
mere mistake of law, unmixed with any mistake of fact. T7'he City 
of St Louis v. Priest, 612. 


EQUITABLE RELIEF : MISTAKE OF LAW. A mere mistake in a matter 
purely of law affords no ground for relief in a court of equity. 
Norton v. Highleyman, 621. 


MORTGAGES AND DEEDS OF TRUST, 


DEED OF TRUST: SALE: TITLE. A sale under a deed of trust where 
it has not been advertised for the time required by such deed, 
passes no title. Siemers v. Schrader, 20. 


MORTGAGEE: TRUSTEE: EJECTMENT. A mortgagee, in the absence 
of an agreement to the contrary, may maintain ejectment for the 
mortgage | premises, after breach of the conditions, and so, it 
seems, may also a trustee in a deed of trust. Jb. 


EJECTMENT: CESTUI QUE TRUST. The cestui que trust in a deed of 
trust to secure the payment of a debt, cannot maintain ejectment 
after condition broken. Jb. 


MORTGAGE: ADVERSE POSSESSION BY MORTGAGEE: LIMITATIONS. A 
mortgagee in possession, who for the period of limitation refuses to 
recognize the existence of the mortgage or any equitable claim in 
the mortgageor, may stand upon such adverse claim and invoke the 
statute against the right of redemption. Gordon v. Lewis, 378. 


VoL. 88—47 
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FRAUD: EVIDENCE: MOTIV« Evidence tending to show an ansence of 
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DEED OF TRUST, CONSTRUCTION OF. By the provisions of the deed 
of trust in this case, given to secure the payment of certificates of 
indebtedness issued by a bank, the liability of the grantor wag only 
secondary, and the land conveyed could not be resorted to for the 
payment of the certificates, until all the assets of the bank capable 
of collection by reasonable diligence were collected and applied on 
said certificates, and, therefore, held that the trustee could not 
maintain ejectment for the land to the end that he might apply the 
rents in discharge of the debts, so long as the requirements of the 
deed of trust. as to collecting and applying the assets, were not com. 
plied with. Davis v. Bessell, 439. 


TRUSTEE: EJECTMENT. Whether a trustee in a deed of trust in the 
nature of a mortgage, like a mortgagee, can maintain ejectment 
not decided. Jb. 


TRUST DEED: DELEGATION OF POWER OF TRUSTEE. A trustee in a 
deed of trust cannot delegate the trust or power of sale to a third 
person, unless expressly authorized to do so by the deed, and a sale 
made by such delegated agent, when unauthorized by the deed, is 
void. The City of St. Louis v. Priest, 612. 


SUBROGATION: MORTGAGE: VOLUNTEER. Before a third party, 
making payment of a debt secured by mortgage, can be subrogated 
to the rights of the mortgagee, he must show either that he made 
the payment at the request of the mortgageor, or to protect some 
interest of his own, had at the time of the payment. VYorton vy, 
Highleyman, 621. 


MOTIVE. 


motive for fraud, or that no injury resulted from the fraud, even 
if any were committed, is competent to rebut a charge of fraud. 
Lenox v. Harrison, 491. 


MUNICIPAL CORPORATIONS. 


MUNICIPAL CORPORATION: FALSE IMPRISONMENT BY OFFICERS OF, 
ACTION FOR: PLEADING. A petition in an action against a munic- 
ipal corporation for false imprisonment by its officers, is fatally de- 
fective which fails tostate that defendant was arrested for the 
violation of one of its ordinances, or which omits to set out the 
cause of said arrest. Worley v. Tke Inhabitants ‘of the Town of 
Columbia, 106. 





: POLICE OFFICERS. Police officers of a town, engaged in en- 
forcing its police regulations, are not regarded as officers of the 
town, in its corporate capacity, and the town is not liable for acts 
done by them while so engaged. Jb. 


——-+: TRESPASS BY OFFICERS: VOID ORDINANCE. A municipal 
corporation is not liable for a trespass committed by its officers in 
the enforcement of a void ordinance. Jb, 











10. 


11. 


12. 


13. 


14. 


15. 
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CITY : DEDICATION OF STREET, ACCEPTANCE OF. There can be no 
dedication of land to a city fora street without an acceptance of 
the same by it. The City of St. Louis v. The St. Louis University, 
155. 








. 
. 


A city cannot accept the dedication of land out- 
side of its territorial limits for street purposes. Jb. 


——— . STREET, USE OF. When the public acquires a street ina 
city, either by condemnation, grant or dedication, it may be applied 
to all purposes consistent with the og ed use of a street. The 
Julia Building Association v. The Bell Telephone Company, 258. 


: . It is only when the street is subjected to a 
new servitude inconsistent with and subversive of its proper use as 
a street, that the abutting land owner can complain. Jb, 








TELEPHONE POLES: STREET. The erectionand maintenance of tel- 
ephone poles are a proper use of a street. Ib. 


: INJURY TO ADJOINING PROPERTY: DAMAGES. Semble, that 
the owner of the adjoining premises cannot claim compensation for 
damages resulting thereto trom such user of the street. Jb. 





: : -. In noevent would compensation in such 
case be allowed for speculative or contingent damages. Jb. 





: : . Compensation could, however, be recover- 
able by the adjoining owner for damages resulting to his Froperty 
from the unskillful and negligent conduct of the work. b. 





CORPORATE EXISTENCE: PLEADING. The averment in an action 
against a city that it is a corporation created and organized under 
the provisions of article 3, of chapter 89, Revised Statutes, suffi- 
ciently alleges the incorporation of the city as one of the fourth 
class. @ Eubank v. The City of Edina, 650, 





: ADMISSION CF. Where a public a appears to an 
action and makes an affirmative defence, like a private corpora- 
tion, it admits its corporate existence. Jb. 


: EVIDENCE. Where, without question or objection, the mayor 
and other officers testified as to their official capacity and a pamph- 
let purporting to be the ordinance of the city was put in evidence 
showing that defendant has a mayor, alderman and such other 
officers as cities of the fourth class have, the proof was ample that 
the defendant was a municipal corporation and a city of the fourth 
class. Jb. 





DEFECTIVE SIDEWALK : EVIDENCE. In an action against a city for 
injury from a defective sidewalk it is competent to introtluce evi- 
dence showing the condition of the walk, but it is for the jurors 
and not for the witnesses to determine from these facts whether 
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under all tne circumstances the walk was in a reasonably safe cop. 
dition. The witnesses should not be allowed to state if they knew 
whether the sidewalk was in a reasonably safe condition for the 
traveling public. Jb 


MURDER, 


CRIMINAL PRACTICL : MURDER: STATUTE: INSTRUCTIONS. Revised 
Statutes, section 1654, provide ‘‘that any person found guilty of 
murder in the second degree, or of any degree of manslaughter 
shall be punished according to the verdict of the jury, although the 
evidence in the case shows him to be guilty of a higher degree of 
homicide.” Held, that while on a trial of an indictment for mur. 
der in the first degree, it is error to give an instruction on murder 
in the second degree, where there is no evidence to support it, stil] 
giving it is, under said statute, not reversible error. The State y, 
Nelson, 126. 


- : VARIANCE. The wound, on a trial for murder, may be 
proved by the state to have been made on a part of the body dif. 
ferent from that alleged in the indictment. Zhe State v. Waller, 
402. 





NEGLIGENCE, 


COMMON CARRIER, The undertaking of a common carrier of pas- 
sengers is to carry the latter without fault or negligence, but the 
carrier is not an insurer against accidents. Leslie v. The Wabash, 
St. Louis & Pacific Ry. Co., 50. 


NEGLIGENCE: ALIGHTING FROM CAR. For one who voluntarily and 
not to avoid some threatened danger, to jump from a train of 
steam cars while in rapid motion, is negligence, but to step from a 
car while in motion, to a station platform, may or may not be neg- 
ligence. Jb. 


QUESTION OF FACT. Whether the latter is or is not negligence is a 
question of fact for the jurors to determine from the attending cir- 
cumstances, and in such case the better practice is to submit the 
ys orapcee by leaving it to the jurors to determine whether a pru- 

ent person, in a like situation and under similar circumstances, 
would have made the step or leap. Jb. 


CONTRIBUTORY NEGLIGENCE : PERSONS WORKING IN COAL MINES: 
STATUTE. The act of the general assembly of March 23, 1881 (Laws 
1881, p. 165), providing for the health and safety of persons employed 
in coal mines, does not exempt any one so employed from the 
direct and immediate consequence of his own carelessness. Spiva 
v. The Osage Coal & Mining Co., 68. 


: : RIGHT OF ACTION. Where one so employed in a 
coal*mine is injured and killed, his widow will have no right of 
action therefor, if the husband could not have maintained an ac 
tion had death not ensued, Jb. 
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PERSONS EMPLOYED IN COAL MINES : ACT OF MARCH 23, 1881, ACTION 
on. In an action on said statute of March 23, 1831, ‘for an injury 
to an employe in a coal mine, by reason of the neglect of the de- 
fendant to fence the entrance of the shaft, the only inquiry is 
whether the requrements of the statute were complied with, and if 
not, whether the injury complained of was occasioned there- 
by. Jb. 


PRACTICE : INSTRUCTIONS : NEGLIGENCE. In an action for injuries 
resulting from the alleged negligence of defendant, and in which 
the issue of plaintiff’s contributory negligence is made, an instruc- 
tion is erroneous which hypothecates the facts as to defendant’s 
negligence, and authorizes a verdict for plaintiff therein without in 
the same instruction limiting such right of recovery to the absence 
of such contributory negligence on the part of plaintiff. Sullivan 
v. The Hannibal & St. Joseph Ry. Co., 169. 


: : Such defect in the instruction is not cured 
by other instructions given in the case which so limit plaintiff's 
right to recovery if he was guilty of contributory negligence. 
(Black and Norton, JJ., dissenting). Ib. 





NEGLIGENCE: RAILROAD: PASSENGER. A drover transported over a 
railroad on a pass for the purpose of taking care of his stock on the 
train is a passenger, and the railroad cannot stipulate for exemption 
from liability for injuries to him caused by its negligence. Carroll 
v. Mo. Pac. Ry. Co., 239. 





INEXPERIENCED YOUTH. While less care and foresight are 
exacted of aninexperienced youth than of a man of mature years, 
yet if the former was aware of the danger to which he was ex- 
posed, any negligence on his part which ¢ contributed directly to his 
injury will defeat his recovery. Dowling v. Gerard B. Allen & 
Co., 293. 


RAILROAD : ROAD CROSSING : RINGING BELL, ETC. A railroad is guilty 
of negligence in not ringing the bell, or sounding the whistle of its 
locomotive at a distance of eighty rods from a road crossing. Petty 
v. The Hannibal & St. Joseph Ry. Co., 306. 


:——- — : CONTRIBUTORY NEGLIGENCE. Although one 
is injured by reason of the failure of the servants of the railroad to 
comply with the statutory requirement as to ringing the bell and 
sounding the whistle of its locomotive, he cannot recover if hisown 
negligence directly contributed to the injury. Jb. 








CONTRIBUTORY NEGLIGENCE, WHEN A QUESTION FOR THE JURY. When 
the undisputed facts relied on to establish contributory negligence 
are such as may, in the judgment of sensible men, lead to dif- 
ferent conclusions thereon, the question should be submitted to the 
jury. Jb. 


RAILROAD CROSSING: TRAVELER. Negligence is not imputable to 
one for attempting to drive over a railroad crossing without stop- 
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ping and looking for a train, when by doing so he could not have 
seen the train which occasioned the injury. Jb. 


CONTRIBUTORY NEGLIGENCE. Contributory negligence is a matter of 
defence, and need not be alleged or proved by the plaintiff. Jb, 


RAILROADS : COMMON CARRIERS : PERSONAL INJURIES : NEGLIGENCE: 
BURDEN OF PROOF. Where in an action by a passenger against a 
railroad company for damages for injuries caused by the derail. 
ment of the latter’s train, the evidence shows that the plaintiff was 
injured without any fault on his part, a prima facie case is made 
out for him, and the onus is cast upon the defendant of relieving 
itself from responsibility by showing that the injury was the result 
of an accident which the utmost skill, foresight and diligence could 
not have prevented, Hipsley v. The Kansas City, St. Joseph & 
Council Bluffs Ry. Co., 348. 


NEGLIGENCE: RAILROAD: VICE-PRINCIPAL. Where a road master of 
a railroad, having general superintendence of its track, while en- 
gaged in superintending and directing the removal of a wrecked 
train, but not in the manual work of removing a wreck. givesa 
wrong signal to the engineer of a train assisting in removing the 
wreck, whereby a laborer engaged in the work of removal is in- 
jured, the railroad is liable therefor, (Following Moore v. Railroad, 
85 Mo. 588). Hoke v, The St. Louis, Keokuk & Northern Railway 
Co., 360. 


NEGLIGENCE: RAILROAD: PERSON ON PRIVATE RIGHT OF WAY: 
KNOWLEDGE OF BY SERVANTS OF COMPANY: DUTY TO AVOID ACCI- 
DENT. Notwithstanding one who was killed by being run over by 
a tender of an engine was guilty of negligence, in being at the 
time on the private right of way of the railroad, still if those in 
charge of the tender and engine saw him in an exposed and dan- 
gerous position in time to have avoided the injury, then they were 
bound to use all reasonable efforts consistent with their own safety 
and that of the engine and tender to avoid such injury. Rine vy, 
The C. & A. Ry. Co., 392. 





: : : - The liability of the company in 
such case is limited to negligence and want of care occurring after 
the expose | and dangerous position of the injured party came 
to the knowledge of the servants charged with the want of care. 
Ib. 


: ~ : - The company is not liable in such 
case on the theory that the servants of the company might. by the 
exercise of ordinary care, have become aware of the negligence of 
the deceased and his dangerous condition in time to have avoided 
the accident, and failed todo so. Jb 








: : : . This case distinguished in the lat- 
ter respect from the cases of Frick v. Ry., 75 Mo. 595, and Kelly v. 
Ry., 75 Mo. 188. 10, 











9. ———:_ RAILROAD TRACK: CITY ORDINANCE. Notwithstanding a 
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rson is guilty of negligence in going on a railroad track without 
ooking or listening for a train, when he could have seen or heard 
it if he had so looked or listened, still the company will be liable 
for his death caused by backing its train on him, if it could have 
avoided the accident by having observed the provisions of an ordi- 
nance of the city in which the accident occurred, requiring it to 
have a man stationed on the end of its train to give danger signals 
when backing through the city. Bergman v. The St. L., I. M. & 
S. Ry. Co., 678. 








: : RECOVERY NOTWITHSTANDING FAILURE TO LOOK 
AND LISTEN. While it was negligence on the part of the deceased 
to go on the track without looking or listening for a train, the rail- 
road is still liable, notwithstanding that fact, if it either knew, or 
might have known, by the exercise of ordinary diligence, of 
the danger of the deceased in time to have prevented the accident. 


NEW TRIAL. 


MOTION FOR NEW TRIAL: PRACTICE, A party is entitled to four work- 





ing days within which to move for a new trial or in arrest of judg- 
ment. Sundays should not be counted. Catte™~ Dispatch Pub- 
lishing Co., 356. 


NOTICE. 


COUNTY COURTS, POWERS OF: NOTICE. The county courts are not 
the general agents of the counties or of the state. Their powers are 
limited and defined by law, and when they exceed their statutory 
authority their acts are void. Persons dealing with such agents 
are bound to take notice of their powers and authority. Sturgeon 
v. Hampton, 203. 





—: NOTICE. The court refuses to disturb the judgment in this 
case because of alleged want of reasonable notice to the opposite 
party of the application for the change of venue. Dowling v. 
Gerard B. Allen & Co., 293. 


: NOTICE TO COMPLETE CONTRACT. Where either the vendor 
or the vendee has improperly and unreasonably delayed in com- 
plying with the terms of an agreement for the sale and conveyance 
of land, the other party may by notice fix the time within which 
the contract may be completed, but such notice must allow a rea- 
sonable length of time for the other party to perform his part of 
the contract, and if it fail in this respect it may be disregarded. 
Mastin v. Grimes, 478. 


: . A notice given by the vendor to the vendee to 
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complete the contract within five days held insufficient under the 
circumstances inthis case. Jb. 


See COMPOSITION. 
INSANE PERSON, 
ParTY WALL, 2, 3. 
OFFICES AND OFFICERS. 


: POLICE OFFICERS. Police officers of a town, engaged in 
enforcing its police regulations, are not regarded as officers of the 
town, in its corporate capacity, and the town is not liable for acts 
done by them while so engaged. Worley v. The Inhabitants of the 
Town of Columbia, 106. 





——-— : TRESPASS BY OFFICERS : VOID ORDINANCE. A municipal cor- 
poration is not liable for a trespass, committed by its officers in the 
enforcement of a void ordinance. Jb 


OFFICERS, PRESUMPTIONS AS TO ACTS OF. Presumptions are in 
favor of the regularity of the acts of public officers, and this rule 
applied in this case to officers taking acknowledgment of deeds, 
Addis v. Graham, 197. 


JUSTICES OF PEACE, ELECTION OF: REVISED STATUTES, SECTION 2807 
The effect of the enactment of Revised Statutes, 1879, section 2807 
in reference to the election and terms of office of justices of the 
peace was to supersede and repeal all prior statutes authorizing the 
election of such officers prior to the general eiection in November, 
1882, and any election so held in contravention of said section of 
the statute was void. Re-aftirming The State ex rel. the Circuit 
Attorney v. McCann, 81 Mo. 479, The State ex rel. Harris v. Me- 
Cann, 336. 





. The appointment and commission of respondent as a jus 
tice of the peace by the mayor of the city of St. Louis, held to be of 
no validity, because there was no vacancy to be filled. Jb. 


QUO WARRANTO: OFFICE: BURDEN OF PROOF. In a quo warrante 
roceeding against one for usurping an office, the burden is on the 
atter to show title thereto. Jb. 


: RETURN, SUFFICIENCY OF. The return in such proceeding 
for usurping the office of justice of the peace, is insufticient if it 
fails to show that the respondent qualified under the appointment 
by virtue of which he claims the office. Jb. 





OFFICER : ATTACHMENT: PRESUMPTION. Where under a writ of at- 
tachment. directing a sheriff to levy on the property of the defend- 
ant therein, the officer seizes property in possession of a stranger to 























































IN DEX. 





745 


the writ, such seizure is prima facie, wrongful as against such 
party in possession and in an action therefor by the latter against 
the officer on his bond, no presumption obtains in favor of the 
officer that he did his duty in making the levy. The State ex rel. 
Robertson v. Hope, 430. 





$ : . It is only where the controversy is be- 
tween the officer and party to the writ that such presumption 
exists. Jb. 


ORDINANCE. 


See St. Louls. 


PARTIES. 


EJECTMENT: PARTIES. In ejectment, a landlord has a right on his mo- 


tion to be made a co-defendant with his tenant. Hill v. Atterbury, 
114. ' 


PARTITION, 


PARTITION: FINAL JUDGMENT: APPEAL. In a partition suit the 
order of sale is not a final judgment from which an appeal will 
lie. Turpinv. Turpin, 337. 


: SALE: WILL. Where a sale is required to effect a partition 
of lands under a will, the proceeds will stand in lieu of the land 
and the amount of the sale, and not the value of the land fixed by 
the commissioners, will determine the sum to gointo the computa- 
tion for division. Jb. 








: costs. The proceeds of the sale of one tract of land, 
sold for the purpose of partition, cannot be applied in payment of 
fees or costs in proceedings for partition of another tract of land, 
Dale v. Dale, 462. 


PARTNERSHIP. 


PARTNERSHIP. A mere participation in the profits and loss does 
not necessarily constitute a partnership between the parties so par- 
ticipating, Kellogg Newspaper Company v. Farreli, 594, 


———. Whether the relation of partnership exists depends largely 
on the intention of the parties. Jb. 


———. A contract construed and held not to constitute the parties 
thereto partners. Jb. 
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LIMITED PARTNERSHIP, LOAN TO BY SPECIAL PARTNER. An ad. 
vancement made by a special partner to a limited partnership » 
way of a loan is within the terms of Revised Statutes, section 
which postpones such partner as a creditor where the firm is ingo). 
vent, until the other creditors are paid, Jaffe v. Krum, 669. 





. The common law governs limited partnerships where 
contrary provision is made by the statute. Ib, ” - 


PARTY WALL. 


PARTY WALL : CONTRACT : EQUITABLE EASEMENT. Where owners of 
adjoining premises made an agreement under seal for themselves 
but not acknowledged and recorded, whereby one was to build a 

arty wall, and the other, when he should use it in the construct- 
ing of his building, was to pay half the cost of such wall, the 
effect of such agreement was to create cross-easements as to each 
owner, and a purchaser of the estate with notice, would take it 
burdened with the liability to pay one-half the cost of the wal] 
whenever he should avail himself of its benefits. Sharp v. Cheat- 
ham, 498. 





: : : NOTICE. One purchasing under a guit- 
claim deed, would not, without actual notice, be bound by such 
agreement. Jb. 


CONTRACT : PARTY WALL: EQUITABLE EASEMENT: NOTICE. The agree- 
ment in this case, by which the owners of adjoining lots bound 
themselves, their heirs and vendees in relation to a party wall be- 
tween their respective lots, held (following Sharp v. Cheatham, 
ante, p. 498) to create an equitable charge, easement and servitude 
upon the lot of the defendant, and the agreement being duly exe- 
cuted, acknowledged and recorded affects with notice any one 
afterward purchasing and subjects him to the equities created by 
the agreement. Keating v. Korfhage, 524. ° 


: : ESTOPPEL. Where a party to a contract to build a 
party wall, during the time he continued to be the owner of his lot, 
acquiesced in the construction of the wall, such acquiescence will 
estop him and any one claiming under him from afterward object- 
ing tothe methods whereby and materials with which such wall 
was constructed. Jb. 





Acquiescence by the owner in a change of mate- 





rials used in the construction of the wall had the effect to alter the 
agreement in that particular and rendered it binding upon one who 
received a conveyance of the lot from him without any considera- 
tion. Jb 


ARBITRATION : EQUITY: PARTY WALL. The refusal of a husband 
who is acting for his wife to proceed with an arbitration provided 
for in a contract for building a party wall and ascertaining the cost 
of the same, after the proceeding had been instituted and the 
arbitrators had failed to agree, is sufficient to authorize equitable 
interposition to ascertain the cost of the wall. Jb. 














INDEX. 


PERSONAL PROPERTY. 


PERSONAL PROPERTY, POSSESSION OF. Possession of personal property 


is presumptive evidence of title. The State ex rel. Robertson v. 
Hope, 430. 


PLEADING. 


SPECIAL TAX BILL: PLEADING: EVIDENCE. The petition in this case, 
which was a suit to enforce the collection of special tax bills, held 
good and objections to offers of evidence made at the trial prop- 
erly overruled. Buchan v. Broadwell, 31. 


PLEADING. Traverses and answers in avoidance may be joined 
when not inconsistent. Ledbetter v. Ledbetter, 60. 


EJECTMENT : ANSWER: JOINDER OF DEFENCES. A defendant in 
ejectment may plead a general denial and rely upon that as a com- 
plete defence, and may also, in the same answer, plead and rely 
upon an equitable defence, but the pleadings should be so framed 
as to show that both defences are relied on. Ib 





: . If in pleading his equity the defendant unqualifi- 
edly pleads the legal title or right of possession out of himself and 
in the plaintiff, the latter will not be required to offer any evidence 
of his title, especiaily if he waives damages, rents and profits. 
Ib. 


MUNICIPAL CORPORATION : FALSE IMPRISONMENT BY OFFICERS OF: 
ACTION FOR: PLEADING. A petition in an action against a munici- 

1 corporation for false imprisonment by its officers, is fatally de- 
fective which fails to state that defendant was arrested for the 
violation of one of its ordinances. or which omits to set out the 
cause of said arrest. Worley v. The Inhabitants of the Town of 
Columbia, 106. 


QUANTUM MERUIT: PLEADING. It is no objection in an action 
for work done and materials furnished, that the petition sets out 
the contract and a compliance with its terms, and the termination 
of the contract by defendant, provided it shows that plaintiff elects 
to treat it as cancelled and seeks to recover for the services ren- 
dered. Ehrlich v. The tna Life Insurance Company, 249. 


: Where the petition counts on both the theory of a 
breach of the contract and a quantum meruit, the remedy of the 
defendant is by motion. 





PLEADING: PRACTICE: ADMINISTRATION. The following claim: 
“To services rendered from July, 1869, to February, 1872, $2,500,” 
presented against an estate and allowed in the probate court, 
should, upon motion of the executor in the circuit court upon his 
ar be made more «pecific and definite. Watkins v. Donnelly, 





—— 
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9. PRACTICE: PLEADING. A party must abide by the case made by 
his pleadings ; he can urge nothing inconsistent therewith or re. 
pugnant thereto. Lenox v. Harrison, 491. 


10. EJECTMENT BY TENANT IN COMMON: PLEADING. In an action of 
ejectment by one tenant in common against his co-tenant, under a 
petition in the ordinary form as prescribed by the statute, a recoy- 
ery may be had where the proof shows an ouster, or act amounting 
to a total denial of plaintiff's right. Falconer v. Roberts, 574, 


11. CORPORATE EXISTENCE: PLEADING. The averment in an action 
against a city that it is a corporation created and organized under 
the provisions of article 3, of chapter 89, Revised Statutes, suffi- 
ciently alleges the incorporation of the city as one of the fourth 
class. Eubank v. City of Edina, 630. 


PLEADING, CRIMINAL, 


1. PLEADING, CRIMINAL: INDICTMENT: FALSE PRETENSES. An indict- 
ment under Revised Statutes, section 1561, for obtaining money by 
means of a false and fraudulent representation, which follows the 
form prescribed by that section, is sufficient. The State v. Bayne, 


2. CRIMINAL PLEADING: STATUTE. Where an indictment is founded 
on a statute creating an offence unknown to the common law, it 
must set forth all the constituent facts and circumstances necessary 
to bring the accused fully within the statutory provisions, The 
State v. Gabriel, 631. 


8. CRIMINAL LAW: INFORMATION: AMENDMENT. An information for 
a criminal offence in a case originating in an inferior court cannot 
be amended in an appellate court. The State v. Russell, 648, 





4, : . The legislature cannot authorize the institution 
of acriminal prosecution in any other mode than that prescribed 
by section twelve of article two of the constitution of 1875, and the 
word *‘information,” as used in that section, means the common 
law os known by that name. The State v. Kelm, 79 Mo, 
515. ° 


POLICE COMMISSIONERS, 


See St. Lovis. 


POSSESSION, 


PERSONAL PROPERTY, POSSESSION OF. Possession of personal property 
is presumptive evidence of title. Zhe State ex rel. Robertson v. 
Hope, 430, 
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PRACTICE, CIVIL. 


PRACTICE : CHANGE OF VENUE. On an application for a change of 
venue, it appeared that the same was sworn to by a nominal party 
to the suit ; that the preju:ice of the inhabitants was alleged to be 
against him alone, and also that a number of counter affidavits 
were filed, but they were not preserved in the record; held, that 
under the-e facts the Supreme Court could not say that error was 
committed in overruling the application. Buchan v. Broadwell, 31. 


: VARIANCE: FAILURE OF PROOF. The rule that a plaintiff 
cannot declare upon one cause of action and recover upon a differ- 
ent one prevails under the code, but Revised Statutes, sections 3565 
and 3702, recognize a plain distinction between a variance anda 
total failure of proof. Leslie v. The W., St. L. & P. Ry. Co., 50. 





NEGLIGENCE : ALIGHTING FROM CAR: PRACTICE. For one, volunta- 
rily, and not to avoid some threatened danger, to jump from a train 
of steam cars while in rapid motion, is negligence, but to step from 
a car, while in motion, to a station platform, may or may not be 
negligence. Whether the latter is or is not negligence is a question 
of fact for the jurors to determine from the attending circum- 
stances, and in such case the better practice is to submit the ques- 
tion, by leaving it to the jurors to determine whether a prudent 
person, in a like situation and under similar circumstances, would 
have made the step or leap. Jb. 


PRACTICE. A motion in the nature of a demurrer toa plea in abate- 
ment should be directed against the objectionable part of the ; .va. 
Mo. Glass Co, v. Copeland S. M. Co., 57. 


——. Where there is no dispute as to the facts, it is the duty of 
the court to apply the law thereto. Spiva v. The Osage Coal and 
Mining Co., 68 


EJECTMENT : PARTIES. In ejectment, a landlord has a right, on his 
motion, to be made a co-defendant with his tenant. Hill v. Atter- 
bury, 114. 


Practice. The fact that the trial court overruled plaintiff's mo- 
tion to strike out matters of defence properly provable under the 
general issue, affords no ground for reversing the judgment. Jb, 


CIVIL PRACTICE : ORDER OF PUBLICATION. The order of publica- 
tion made against non-resident, absent or unknown defendants, 
must designate therein the paper most likely to give notice to the 
person to be notified. (R.S., sec. 3500). Otis v. Epperson, 131. 





When the order of publication is made in term by 
the c ourt, the order so made must be published in the paper selected 
by the court. Jb. 








3 ; JURISDICTION, Where in such case the order 








75 


11. 


13. 


14 


16. 


17. 


18. 


19. 





0 INDEX. 


made by the court is not published, and instead thereof one made 
by the clerk is substituted and published, the court will obtain no 
jurisdiction over the defendants intended to be notified. Jb, 





: PRESUMPTIONS: CERTIORARI. In proceedings by certiorari 
it will not be presumed from a record which shows merely the re. 
moval of an officer that such removal was for cause shown, The 
State ex rel. Campbell v. The Board of Police Commissioners of St. 
Louis, 144. 


. Practice. In such a proceeding such a record will be quashed, 


Ib 


INSTRUCTIONS. The proper province of an instruction is to submit 
questions of fact, not propositions of law. Albert v. Bessel, 150. 


PRACTICE : INSTRUCTIONS : NEGLIGENCE. In an action for injuries 
resulting from the alleged negligence of defendant, and in which 
the issue of plaintiff ’s contributory negligence is made, an instruc. 
tion is erroneous which hypothecates the facts as to defendant's 
negligence, and authorizes a verdict for plaintiff therein without in 
the same instruction limiting such right of recovery to the absence 
of such contributory negligence on the part of plaintiff. Sullivan 
v, The H. & St. J. Ry. Co., 169. 


: : . Such defect in the instruction is not cured 
by other instructions given in the case which so limit plaintiff's 
right of recovery if he was guilty of contributory negligence, 
(Black and Norton, JJ., dissenting). J0. 





ACTION BY WIFE FOR DEATH OF HUSBAND: COLLECTION OF INSUR- 
ANCE MONEY BY HER. The fact that plaintiff ‘s husband had his life 
insured, payable to her, and that after his death she collected the 
insurance money, is no defence to an action on said statute. Car- 
roll v. Mo. Pac. Ry. Co., 239. 


INSTRUCTION. The assumption in an instruction of the existence 
of a fact as to which there is no controversy, is no ground fora 
reversal. Jb. 


SERVANT, DISCHARGE OF: ELECTION. Where a servant is wrong- 
fully discharged by his master, he may sue for a breach of the 
contract or he may elect to treat the contract as rescinded, and 
recover on a quantum meruit for the services rendered, Ehrlich v. 
Etna Life Ins. Co., 249. 


CONTRACTOR, WHEN PREVENTED FROM COMPLETING WORK : REMEDIES. 
A contractor who has been preyented by the other party from com- 
pleting his work, may waive the action for damages and sue for the 
value of the work done and materials furnished, and he is not in 
such case restricted to a pro rata share of the contract price. Ib. 
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90. WaIvER. Waiver is ordinarily a question of intention and a fact 
to be determined by the triers of fact. Jb. 


21. 





QUANTUM MERUIT: PLEADING: PRACTICE. Where the petition counts 
on both the theory of a breach of the contract and a quantum 
meruit, the remedy of the defendant is by motion. Jb. 


. INSTRUCTION: ASSUMPTION OF FACT. The judgment in this case 


reversed, because of the assumption of a material fact in an in- 
struction given for the plaintiff. Dowling v. Gerard B. Allen & 
Co., 298. 


. CHANGE OF VENUE, WHEN MUST BEGRANTED. An application for a 


change of venue because of the prejudice of the inhabitants of 
the county, if sufficient in form and substance, must be granted. 
The facts alleged in it cannot be controverted by the opposing 
party. Jb 





NOTICE. The court refuses to disturb the judgment in this 
case because of alleged want of reasonable notice to the opposite 
party of the application for the change of venue. Jb. 


. PRACTICE IN PROBATE COURT: ADMINISTRATION. While formal 


pleadings are not required in probate courts, accounts and state- 
ments presented there for allowance should be sufficiently specific 
to apprise those in charge of estates of the facts involved, so that 
they may be able to protect the interests intrusted to their care and 
prevent the allowance of unjust demands. Watkins v. Donnelly, 
322. 


. PLEADING: PRACTICE: ADMINISTRATION. ‘The following claim: ‘To 


services rendered from July, 1869, to February, 1872, $2,500,” pre- 
sented against an estate and allowed in the probate court, should, 
upon motion of the executor in the circuit court upon his appeal, be 
made more specific and definite. Jb. 


ADMINISTRATION : EVIDENCE. Failure to make, keep and present 
an account to a person for $2,500 for services claimed to have been 
rendered him during two and a half years affords some evidence 
adverse to such claim when presented for allowance against his 
estate. Jb. 


. RAILROADS : COMMON CARRIERS: PERSONAL INJURIES : NEGLIGENCE : 


BURDEN OF PROOF. Where in an action by a passenger against a 
railroad company for damages for injuries caused by the derail- 
ment of the latter’s train, the evidence shows that the plaintiff was 
injured without any fault on his part, a prima facie case is made 
out for him, and the onus is cast upon the defendant of relieving 
itself from responsibility by showing that the injury was the result 
of an accident which the utmost skill, foresight and diligence could 
not have prevented. Hipsley v. The Kansas City, St. Joseph & 
Council Bluffs Ry. Co., 348. 
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: : : PRACTICE. In such action, where the eyi- 
dence on the part of the plaintiff makes out a prima facie case fo 
him, which is rebutted by the evidence on the part of the defend. 
ant, it is error to take the case from the jury by instruction and 
they should be allowed to pass upon the credibility of the Wit- 
nesses and the weight of their testimony. Jb. 


PRACTICE : FINDING OF JURY, WHEN SET ASIDE. When the right of 
the jury to pass upon the credibility of witnesses and weight of 
evidence is abused by them, the trial court may set aside their ver. 
dict on proper motion, and take the verdict of another jury, or the 
Supreme Court will grant a new trial where it appears that the ver- 
dict is so clearly against the weight of evidence that it must haye 
been the result of passion or prejudice. Jb, 


CIVIL PRACTICE: VERDICT. A jury in an action for libel returned 
into court a verdict, ** We find no cause of action,” and on their 
attention being called by the court to its insufficiency, and that it 
should be in forma finding for the defendant, they declined to 
make the change. Held, that it was the duty of the court to direct 
the jury to retire and further consider their verdict, and to return 
one in proper form for plaintiff or defendant. Cattell v. The Dis. 
patch Pub. Co., 356. 


: . Where a verdict is imperfect and informal the 
court may direct the jury to amend it, and may direct them to re 
turn to the jury room for that purpose. Jb. 








: . It is the duty of the court to see that improper 
and informal verdicts are not entered on its records. Ib. 


MOTION FOR NEW TRIAL: PRACTICE. A party is entitled to four 
working days within which to move for a new trial or in arrest of 
judgment. Sundays should not be counted. 


CONVEYANCE IN FRAUD OF CREDITORS: SPECIAL DEFENCE, WAIVER 
or. The objection in an action to set aside a deed because made 
in fraud of creditors, that the defence that the land conveyed was 
a homesiead of the debtor was not specially pleaded, is waived 
unless made when the evidence was offered, Ziekel v. Douglass, 
382, 


BILL OF EXCEPTIONS : FILING IN VACATION. An entry of record to 
the effect that, on motion of defendant, and by consent of plaintiff, 
leave was given to file the bill of exceptions thirty days after term 
is sufficient to authorize the filing of the bill. The fact that the 
court made the order sufficiently shows its consent thereto. Rine 
v. The C. & A. R. R. Co., 392. 


CONVEYANCE IN FRAUD OF CREDITORS: REMEDIES OF CREDITOR. A 
judgment creditor has the option of either first bringing suit to set 
aside the fraudulent deed of his debtor and then selling under exe- 
cution the latter's interest ascertained by the suit, or the creditor 
may first sell under execution and the purchaser may set aside the 
fraudulent deed. Liouberyer v. Baker, 447, 
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SPECIFIC PERFORMANCE : ACTION BY VENDEE: DEFENCE. In an ac- 
tion by a vendee for the specific performance of a contract for the 
sale and conveyance of land, the vendor set up as a defence that 
the plaintiff, for the purpose of preventing a compliance with the 
terms of the contract on his part, had falsely and fraudulently pre- 
tended that the defendant's title to the land was imperfect ; held, 
that the failure of the vendor to rescind the contract and to return 
or to offer to return the portion of the purchase money which he 
received was a bar to said defence. Mastin v. Grimes, 478. 


ADMINISTRATION : FINAL SETTLEMENT: EQUITY: PRACTICE. It is 
only upon the ground that there has been a final settlement, bind- 
ing and conclusive at law, that a proceeding in a court of chancery 
can be maintained to set the same aside upon the ground of fraud. 
And where the petition alleges that the administrator fraudulently 
failed and refused to publish notice of tinal settlement, the plaintiffs 
have no standing in equity, their remedy at law being ample and 
adequate. Lenox v. Harrison, 491. 


. PRACTICE: PLEADING. <A party must abide by the case made by his 


pleadings ; he can urge nothing inconsistent therewith or repug- 
nant thereto. Jb. 


PRACTICE. In order to warrant a recovery upon the 
ground of fraud, there must be a concurrence of both fraud and 
injury. Jb. 








:———: EQUITY: LACHES. Equity views with disfavor suits 
brought after the death of one whose estate is sought to be charged, 
where the fraud alleged was known before such death, and the suit 
might have been brought during the lifetime of the party; and 
where, without reason, the suit is delayed until after his death, 
such laches must be held fatal. Jb. 


. PRACTICE: PRESUMPTIONS. The cause having been tried by the 


court without a jury, and no declarations of law having been asked 
or given, it will be presumed, on appeal, that the court entertained 
correct views of law, and if there is substantial evidence to sup- 
port the judgment, it will be affirmed, Johnson v. Lullman, 567. 


. DEMURRER TO EVIDENCE: PRACTICE. A demurrer to the evidence 


admits every fact which any of the evidence tends to prove and 
also every fact that the jurors may with propriety infer from the 
evidence before them. It should be allowed only when the evi- 
dence thus con-idered wholly fails to make proof of some essential 
averment. Noeninger v. Vogt, 589. 





: . Where the evidence tends to support one of the 
two counts of the petition, the demurrer to the evidence should be 
overruled Jb. 


See RatLroaps, 14, 
Vor. 88—48 
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INDEX. 
PRACTICE, CRIMINAL. 


CRIMINAL PRACTICE: INSTRUCTIONS. It is the duty of the court to 
instruct the jury with reference to the evidence in the case and 
where the evidence in a criminal trial all tends to prove one offence 
instructions should not be given as toa different one. The State 
v. Wilson, 13. 





: . The application of the above rule by the trial 
court in refusing an instruction for murder in the second degree on 
the trial of one on an indictment for murder in the first degree 
approved. Ib. 


CRIMINAL"LAW: CONSTITUTION : FORMER JEOPARDY. Where a de- 
fendant, who has been convicted of a criminal offence, asks and 
obtains a new trial, he may again be put on trial upon the facts 
before charged against him, and the proceedings had on the first 
trial will constitute no protection on the second one. The State y, 
Patterson, 88. 


CRIMINAL PRACTICE : DEFENDANT TESTIFYING, CROSS-EXAMINATION 
or. A defendant testifying as a witness on a criminal trial should 
not be cross-examined by the state as to matters not testified to by 
him in chief. Jb. 


——— : SEDUCTION OF FEMALE UNDER PROMISE OF MARRIAGE :. PRIOR 
ACTS OF UNCHASTITY OF PROSECUTRIX. On the trial of an indict- 
ment, under Revised Statutes, section 1259, for seducing a female 
under promise of marriage, it is competent for the defendant to 
show that prior to the time of the alleged seduction, the prosecu- 
trix was guilty of acts of lewdness and unchastity with other men 
than i defendant. (Overruling The State v. Brassfield, 81 Mo. 
151). Jb. 


ARRAIGNMENT OF DEFENDANT. The Supreme _ Court 
will reverse a judgment in a criminal case where the record 
fails to show an arraignment of the defendant. The State v. 
Vanhook, 105. 





: JURORS: STATUTE. The statutory method of summoning, 
drawing and impaneling jurorsis directory and not mandatory, and 
if the jurors are qualified to serve as such, and it does not appear 
that defendant was prejudiced the judgment will not be reversed 
at his instance because of irregularity or informality in their selec- 
tion. The State v. Matthews, 121. 





: EVIDENCE. Where itis sought to contradict a witness by 
the contents of a writing signed by him he should not be asked as 
to statements which counsel may suggest are contained in such 
writing, but the instrument itself should beread in evidence. Jb, 








: . A judgment against a defendant will not, however, 
be reversed for a violation of the foregoing rule, where it does not 
appear that the defendant was prejudiced thereby. Jb, 
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: MURDER: STATUTE: INSTRUCTIONS. Revised Statutes, 
section 1654, provide *‘that any person found guilty of mur- 
der in the second degree, or of any degree of manslaughter, 
shall be punished according to the verdict of the jury, although the 
evidence in the case shows him to be guilty of a higher degree of 
homicide.” Held, that while on a trial of an indictment for mur- 
der in the first degree, it is error to give an instruction on murder 
in the second degree, where there is no evidence to support it, still, 
giving it is, under said statute, not reversible error, The State v. 
Nelson, 126. 





CRIMINAL LAW: EVIDENCE. The judgment reversed because of the 
improper admission in evidence of the threats and demonstrations 
of a mob against defendant, occurring shortly after the commis- 
sion of the homicide for which he was on trial. The State v. 
Sneed, 138. 


——— : DRUNKENNESS. Drunkenness is inadmissible in evidence 
on a criminal trial either to show that no crime was committed or 
to reduce its grade. Jb. 


: BURGLARY AND LARCENY: PRACTICE. Ina prosecution for 
burglary and larceny, the defendant may be acquitted of the one 
aud convicted of the other. The State v. Kennedy, 341. 








—: INSTRUCTION : RECENT POSSESSION OF STOLEN PFOPERTY : 
PRESUMPTION. An instruction that one found in the possession of 
property recently stolen is presumed to be the thief, and if he fails 
to account for his possession in a manner consistent with his inno- 
cence, the presumption becomes conclusive against him, is prop- 
erly given in a case where there is no evidence as to the good char- 
acter of the defendant. Jb. 


PRACTICE, CRIMINAL: JURISDICTION : CHANGE OF VENUE. Where 
the judge of the St. Louis criminal court is disqualified for any of 
the reasons mentioned in Revised Statutes, section 1877, he is 
authorized by Revised Statutes, section 1881, to call in the judge of 
another circuit to try a defendant's application fora change of 
venue, and the judge of such other circuit becomes thereby pos- 
sessed of jurisdiction of the cause until its final determination, 
notwithstanding the withdrawal of the application by his consent, 
after the cause has been reversed in the Supreme Court. The State 
v. Hayes, 344. 


CRIMINAL PRACTICE : VARIANCE. The wound, ona trial for murder, 
may be proved by the state to have been made on a part of the 
body different from that alleged in the indictment. The State v. 
Waller, 402. 


——— : OBJECTION TO JUROR. The objection that one of the jurors 
was not a itizen of the county where the trial was had comes too 
late under the statute (R. S., sec. 2778), after his acceptance and 
qualification asa juror. Jb, 
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PRACTICE, CRIMINAL : DEFENDANT AS A WITNESS : EVIDENCE. Where 
the defendant in a criminal cause offers himself as a witness, he ig 
subject to the same rules and tests, and can be impeached in the 
same manner as any other witness, except that he cannot be crogs.- 
examined as to any matter not referred to by him in his examina. 
tion in chief. The State v. Palmer, 5638. 





—: EVIDENCE. Where no objection is made nor exception 
saved tothe cross-examination of a defendant in a criminal case 
as to matters not testified to in chief, the same is waived. The 
. Mills, 417. 


: EVIDENCE : MORAL CHARACTER. If the defendant does not 
offer himself as a witness, the state cannot attack his general moral 
character, unless he first introduces evidence in his own behalf in 
that regard. And the state need proceed no further than to elicit 
from the witness that defendant’s general moral character is bad, 
leaving defendant to cross-examine the witness as to particulars, if 
he so desires. Jb, 


: INSTRUCTION. Before the jury are at liberty to disregard 
the testimony of a witness, they must believe that such witness 
has wilfully and knowingly sworn falsely to a material fact in the 
case, and there must be a sufficient basis in the testimony to war- 
rant the giving of an instruction to that effect. Jb. 
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who acts in self-defence in a moment of apparently impending 
peril is not required to nicely gauge the proper quantum of force 
necessary to repel the assault of his assailant, but may act upon 
appearances and use such force as he had reasonable cause at the 
time to believe was necessary. Jb. 


the giving of instructions for murder in the first and second de- 


grees. 





: DEFENDANT ACTING ON APPEARANCES. A defendant 


—. The evidence in this case held sufficient to justify 





right to testify as to the intent with which he acted, and his testi- 
mony for the purpose of instructing the jury occupies the same 
footing as that of any other witness, and where he testifies that 
he did not intend to kill the deceased, he is entitled to an in- 
struction for a lower grade of homicide than murder in either de- 


gree. 


———: INSTRUCTIONS. It is the duty of the trial court in a criminal 
sause to give all necessary instructions, whether asked to do so or 


not. 


——— : CHANGE OF VENUE. Whenachange of venue is awarded 
in a criminal cause the court should order the removal of the body 
of the defendant to the county to which the venue is changed. R. 
S., sec. 1867. But a failure to then make the order of removal will 
not deprive the court of the right to make it afterwards. The State 
v. Gleason, 582. 


: EVIDENCE. The defendant in a criminal case has a 
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——: Jurors. The objection that the jurors who tried the de- 
fendant were not of the standing jurors selected by the county 
court, held not well taken, it not appearing but that such latter ju- 
rors were engaged in the trial of other causes, Jb. 





——: —,. The statute with respect tothe manner of selecting 
jurors is directory. 10. 


—— : ———. The trial court has the right to direct its officers to 
summon additional jurors or an entire panel as the dispatch of bus- 
iness may demand. Jb, 


: CHANGE OF VENUE. The statute (R. S., sec. 1856) confers no 
authority to award a change of venue toanother circuit, where the 
ground of the change is the prejudice of the inhabitants of the 
county in which the cause is pending. The State v. Gabriel, 
631. 





—--:———. An order of the court, improvidently made in such 
case, transferring the venue to another circuit, is a nullity. The 
court can set it aside and transfer the cause to another county in 
the circuit. Jb. 


_———: VARIANCE. Where one is indicted in the common form for 


grand larceny, an instruction is improper which authorizes a con- 
viction under Revised Statutes, sec. 1315, if the property was lost 
and the defendant converted it to his own use with felonious in- 
tent. Jb. 


— : PETIT LARCENY. It is only where the evidence shows, ona 
trial for grand larceny, that the value of the property taken would 
constitute petit larceny that the defendant may be convicted of the 
latter offence under Revised Statutes, section 1315. Jb. 


Revised Statutes, section 1654, authorizing a conviction of 
an offence inferior in degree to the one charged in the indictment, 
where the latter consists of different degrees, has reference to cases 
where the evidence shows the higher offence belongs to homicidal 
crimes, ete, Jb, 





PRACTICE IN SUPREME COURT. 


PRACTICE : CHANGE OF VENUE. On an application for a change of 
venue, it appeared that the same was sworn to by a nominal party 
to the suit; that the prejudice of the inhabitants was alleged to be 
against him alone, and also that a number of counter aflidavits 
were filed, but they were not preserved in the record ; held, that 
under these facts the Supreme Court could not say that error was 
committed in overruling the application, Buchan v. Broad- 
well, 31. 


: APPEAL FROM COURT OF APPEALS, In a cause appealed from 
a court of appeals, the judgment if right, will be affirmed, although 
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said court may have assigned other than the correct reasons there. 
for. Bank of Commerce v. Hoeber, 37. 


ATTACHMENT: PRACTICE IN SUPREME COURT. The Supreme Court 
will not reverse a judgment in an attachment suit on the ground 
that plaintiff’s motion to strike out the plea in abatement should 
have prevailed, it appearing that the plaintiff had a fair trial on 
the plea and failed to sustain the issues joined by any evidence on 
his part. Missouri Glass Co. v. Copeland Sewing Machine Co., 57. 


CRIMINAL PRACTICE: ARRAIGNMENT OF DEFENDANT. The Supreme 
Court will reverse a judgment in a criminal case where the record 
fails to show an arraignment of the defendant. The State v. Van- 
hook, 105. 


PRACTICE IN SUPREME COURT. The Supreme Court will not in an ac- 
tion at law, where the evidence is conflicting and no declarations 
of law were asked or given, review the finding and judgment of 
the trial court. Thies v. Garbe, 146. 


———. Inan equity case the Supreme Court will defer somewhat 
to the finding of facts of the trial court. Bank of Pike County vy, 
Murray, 191. 


PRACTICE: FINDING OF JURY, WHEN SET ASIDE. When the right of 
the jury to pass upon the credibility of witnesses and weight of 
evidence is abused by them, the trial court may set aside cheir ver- 
dict on proper motion, and take the verdict of another jury, or the 
Supreme Court will grant a new trial where it appears that the ver- 
dict is so clearly against the weight of evidence that it must have 
been the result of passion or prejudice. Hipsley v. The K. C., St. 
J. & C. B. Ry. Co., 348. 


PRACTICE IN SUPREME COURT: BILL OF EXCEPTIONS. Where there is 
no order of the court authenticating the bill of exceptions, the Su- 
preme Court will consider nothing but the record proper. Roesler 
v. The Citizens’ Bank of Memphis, 565. 


———. The Supreme Court will not disturb a verdict on the issue 
of the bona fides of a sale of personal property where the evidence 
thereon is conflicting. Frederick v. Allgaier, 598. 


EXCEPTIONS : INSTRUCTIONS. Where no exceptions are 





saved at the time to the action of the court in refusing instructions 
they will not be considered in the appellate court. The State v. 
Bayne, 604. 


PREFERRZD DEMAND. 


See TRUSTS AND TRUSTEES.. 7. 
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INDEX. 
PRESUMPTIONS, 


: PRESUMPTIONS : CERTIORARI. In proceedings by certiorart 
it will not be presumed from a record which shows merely the re- 
moval of an officer that such removal was for cause shown. The 
State ex rel. v. Police Com’rs, 144, 





OFFICERS, PRESUMPTIONS AS TO ACTS OF. Presumptions are in favor 
of the regularity of the acts of public officers, and this rule applied 
in this case to officers taking acknowledgment of deeds. Addis v. 
Graham, 197, 


PRESUMPTION. One approaching a railroad crossing has a right to 
presume that the railroad will obey the law in notifying him of the 
approach of its train by ringing its bell or sounding its whistle, 
when within a quarter of a mile of the crossing. Petty v. The 
H. & St. J. Ry., 306. 





: INSTRUCTION: RECENT POSSESSION OF STOLEN PROPERTY : 
PRESUMPTION. An instruction that one found in the possession of 
property recently stolen is presumed to be the thief, and if he fails 
to account for his possession in a manner consistent with his inno- 
cence the presumption becomes conclusive against him, is properly 
given in a case where there is no evidence as to the good character 
of the defendant. The State v. Kennedy, 341. 


OFFICER : ATTACHMENT : PRESUMPTION. Where under a writ of at- 
tachment, directing a sheriff to levy on the property of the defend- 
ant therein, the officer seizes property in possession of a stranger to 
the writ, such seizure is prima facie wrongful as against such 
party in possession, and in an action therefor by the latter against 
the officer on his bond, no presumption obtains in favor of the offi- 
cer that he did his duty in making the levy. The State ex rel. v. 
Hope, 430, 





: : . It is only where the controversy is between 
the officer and party to the writ that such presumption exists. Jb, 


PERSONAL PROPERTY, POSSESSION OF, Possession of personal pro- 
perty is presumptive evidence of title. Jb. 


PRESUMPTIONS. Every one is presumed to govern himself by the 
rules of right reason, and to properly acquit himself of his engage- 
ments and his duty. And the same presumptions are indulged in 
favor of one occupying no official station, as in favor of one acting 
in an official capacity. Lenow v. Harrison, 491. 


PRACTICE: PRESUMPTIONS. The cause having been tried. by the 
court without a jury, and no declarations of law having been 
asked or given, it will be presumed on appeal, that the court enter- 
tained correct views of law, and if there is substantial evidence to 
support the judgment, it will be affirmed. Johnson v. Lullman, 
567. 
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10. CORPORATIONS : STOCK : PRESUMPTIONS. The presumption is that a 


11. 


certificate of stock in the usual form is full paid, and a purchaser 
who takes it without notice, is not liable to creditors if the com. 
pany’s representations that the stock is full paid are false. Jb, 


DEED: PRESUMPTION: WAIVER. A clause ina city ordinance, by 
authority of which a deed to the city for certain wharf premises 
was made, provided that the deed should be binding on the city ag 
soon as the owners of fifteen hundred feet of the wharf should 
have executed the deed to the satisfaction of the mayor. Held, in 
ejectment by the city to recover the premises, (1) that in the absence 
of any evidence to the contrary, it must be presumed that the deed 
was delivered and signed by the prescribed number of property 
owners, and (2) that the city having entered upon the performance 
of the stipulations on its part contained in the deed, waived the 
stipulation in its favor in the ordinance. The City of St. Louis vy, 
Wiggins Ferry Co., 615. 


PRINCIPAL AND AGENT. 


AGENCY, REVOCATION OF. A principal can in general at his 
leasure revoke the authority ef itsagent. The State ex rel, 
alker v. Walker, 279. 


When the state employs one as its agent, it has the 
same power of revocation that is possessed by an individual, 
Ib. 





STATE CLAIM AGENT : REPEAL OF ACT OF MARCH 19, 1881. The ap- 
pointment of one under the act of the General Assemby of March 
19, 1881 (Laws, p. 163), as agent of the state to collect certain claims 
against the United States, was revoked by a repeal of said act. Jb, 





$ The fact that such agent was to be compensated 
for his services out of the amount collected, did not confer upon 
him such an interest in the subject matter of the agency as to ren- 
der the latter irrevocable. , 


INSURER : ACTS OF AGENTS. The authority of the agents of an in- 
surance company toconsent to the modification of the terms ofa 
policy may be inferred from the course of dealing with the insured 
and the recognition of these acts by the company. Day v. The 
Mechanics’ & Traders’ Ins. Co., 325. 


MARRIED WOMAN, SEPARATE PROPERTY OF: PRINCIPAL AND AGENT: 
ACTS OF HUSBAND. A husband acting in the matter of arbitration 
proceedings connected with the separate estate of his wife will be 
regarded as her agent, and she will be considered a feme sole with 
respect tosuch property. Keating v. Korfhage, 524, 


See ATTORNEY AND CLIENT 
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PRINCIPAL .AND SURETY. 


SURETY : FRAUDULENT CONVEYANCE. A surety may buy property 
of his principal to protect himself on his suretyship, and may do 
this although the purchase may operate to hinder and delay credi- 
tors of the principal of their demands, and although the surety 
knew that the debtor intended the sale to have that effect, provided 
the surety did not participate in the fraudulent purpose of the 
debtor. Albert v. Besel, 150. 


SHERIFF ACTING AS TRUSTEE IN DEED OF TRUST, LIABILITY OF SURE- 
TIES OF. Where parties in a deed of trust provide that in the event 
the trustee named therein shall refuse to act the then sheriff of the 
county shall execute the trust, and the trustee refuses to act, and 
the sheriff sells the land and fails to pay over a portion of the pro- 
ceeds, his sureties are not liable on his official bond for such failure. 
But it would be otherwise if the sheriff were appointed in an ap- 
ropriate proceeding by the circuit court to execute the trust. 
he State ex rel. Chase v. Davis, 585. 


See BANK. 
PROBATE COURT, 
See ADMINISTRATiON, 1. 


PROMISSORY NOTE. 


. 
PROMISSORY NOTE: HOLDER FOR VALUE. One who takes a note 
as collateral security for a debt then created is a holder for value. 
Deere v. Marsden, 512. 





: . So one will be a holder for value who so takes a 
note for a pre-existing debt, if there is an express agreement on his 
part to forbear suit until the collateral shall mature. Ib, 


PUBLICATION, 


CIVIL PRACTICE : ORDER OF PUBLICATION. The order of publication 
made against non-resident, absent or unknown defendants, must 
designate therein the paper most likely to give notice to the person 
to be notified. (R.8., sec. 3500). Otis v. Epperson, 131. 





: When the order of publication is made in term by 
the court, the order so made must be published in the paper selected 
by the court. Jb. 


: : JURISDICTION. Where in such case the order made 
by the court is not published, and instead thereof one made by the 
clerk is substituted and published, the court will obtain no jurisdic- 
tion over the defendants intended to be notified. Jb. 













































INDEX. 
QUANTUM MERUIT. 


SERVANT, DISCHARGE OF: ELECTION. Where a servant is wrong- 
fully discharged by his master. he may sue for a breach of the con- 
tract, or he may elect to treat the contract as rescinded, and recover 
on a quantum meruit for the services rendered. Ehrlich v. The 
Attna Life Ins. Co., 249. 


CONTRACTOR, WHEN PREVENTED FROM COMPLETING WORK: REME- 
pigs. A contractor who has been prevented from completing - his 
work, may waive the action for damages and sue for the veil of 
the work done and materials furnished, and he is not, in such case, 
restricted to a pro rata share of the contract price. Tb. 


QUANTUM MERUIT: PLEADING. It is no objection in such action that 
the petition sets out the contract and a compliance with its terms 
and the termination of the contract by defendant, provided it shows 
that the plaintiff elects to treat it as canceled and seeks to recover 
for the services rendered, Jb. 


Where the petition counts on both the theory of a 
nina of the contract and a quantum meruit, the remedy of the 
defendant is by a motion to elect. Jb. 





QUO WARRANTO. 


QUO WARRANTO : OFFICE: BURDEN OF PROOF. In a quo warranto 
roceeding against one for usurping an Office, the burden is on the 
atter to show title thereto. The State ex rel. v. McCann, 386. 





: RETURN, SUFFICIENCY OF, The return in such proceeding 
for usurping the office of justice of the peace, is insuflicient if it 
fails to show that the respondent qualified under the appointment 
by virtue of which he claims the office. 1b. 





A quo warranto proceeding is not a contested election case 
within the meaning of the constitution, and ballots cannot be in- 
spected therein. The State ex rel. v. Francis, 557. 


A quo warranto proceeding adjudges the right to the of- 
fice to no one ; it only determines whether the person exercising it 
is a usurper and ousts him if the judgment is in favor of the rela- 
tor. Jb. 





RAILROADS. 


CARRIER OF PASSENGERS. The undertaking of a common carrier of 
passengers is to carry the latter without fault or negligence, but the 
carrier is not an insurer against accidents. -Leslie v. The W., St. 
L. & Pac. Ry. Co., 50. 


NEGLIGENCE: ALIGHTING FROM CAR. For one voluntarily and not 
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to avoid some threatened danger, to jump from a train of steam 
cars while in rapid motion, is negligence, but to step from a car, 
while in motion, toa station platform, may or may not be negli- 
gence. Ib. 


QUESTION OF FACT. Whether the latter is or is not negligence is a 

question of fact for the jurors to determine from the attending 

circumstances, und in such case the better practice is to submit the 

question, by leaving it to the jurors to determine whether a prudent 
rson, in a like situation and under similar circumstances, would 
ve made the step or leap. Jb, 


PRACTICE: INSTRUCTIONS: NEGLIGENCE. In an action for injuries 
resulting from the alleged negligence of defendant, and in which 
the issue of plaintiff's contributory negligence is made, an instruc- 
tion is erroneous which hypothecates the facts as to defendant’s 
negligence, and authorizes a verdict for plaintiff therein without in 
the same instruction limiting such right of recovery to the absence 
of such contributory negligence on the part of plaintiff. Sudlivan 
v. H. & St. J. Ry. Co., 109. . 


: : . Such defect in the instruction is not cured 
by other instructions given in the case which so limit plaintiff’s 
right of recovery if he was guilty of contributory negligence. 
(Black and Norton, JJ., dissenting). Jb. 





NEGLIGENCE: RAILROAD: PASSENGER. A drover transported over 
a railroad on a pass for the purpose of taking care of his stock on 
the train is a passenger, and the railroad cannot stipulate for ex- 
emption from liability for injuries to him caused by its negligence. 
Carroll v. The Mo. Pac. Ry. Co., 239. 


‘MASTER AND SERVANT. The trial court held to have rightly declared 
as a matter of law, that the relation of master and servant did not 
exist between the railroad and deceased in this case. Jb. 


CONSTITUTION : REVISED STATUTES, SECTION 2121. The second section 
of the damage act (R. 8., sec. 2121) which authorizes the recovery 
of five thousand dollars in cases of death of persons occasioned by 
the negligence of railroads, etc., is constitutional. Jb. 


ACTION BY WIFE FOR DEATH OF HUSBAND : COLLECTION OF INSURANCE 
MONEY BY HER. The fact that plaintiff's husband had his life in- 
sured, payable to her, and that after his death she collected the 
insurance money, is no defence to an action on said statute. Jb. 


RAILROAD: ROAD CROSSING: RINGING BELL, ETC. A _ railroad is 


guilty of negligence in not ringing the bell, or sounding the whistle 


11. 





of its locomotive at a distance of eighty rods from aroal crossinz. 
Petty v. The H. & St. J. Ry. Co., 306. 





: : : CONTRIBUTORY NEGLIGENCE. Although 
one is injured by reason of the failure of the servants of the rail- 
road to comply with the statutory requirement as to ringing the 
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bell and sounding the whistle of its locomotive, he cannot recover 
if his own negligence directly contributed to the injury. Jb. ! 


CONTRIBUTORY NEGLIGENCE, WHEN A QUESTION FOR THE JURY. 
When the undisputed facts relied on to establish contributory neg- 
ligence and such as may, in the judgment of sensible men, lead to 
different conclusions thereon, the question should be submitted to 
the jury. Jb. 


RAILROAD CROSSING: TRAVELER. Negligence is not imputable 
to one for attempting to drive over a railroad crossing without 
stopping and looking for a train, when by doing so he could not 
have seen the train which occasioned the injury. Jb 





: QUESTION FOR THE JURY. Whether or not the deceased, b 
stopping and listening, could have heard the train, was, under the 
circumstances of this case, a question for the jury. Jb. 





One approaching a railroad crossing has a right to pre- 
sume that the railroaé will obey the law in notifying him of the 
approach of its train by ringing its bell or sounding its whistle, 
when within a quarter of a mile of the crossing. Ib. 


CONTRIBUTORY NEGLIGENCE. Contributory negligence is a mat- 
ter of defence, and need not be alleged or proved by the plaintiff, 
Ib. 


RAILROADS : COMMON CARRIERS : PERSONAL INJURIES : NEGLIGENCE: 
BURDEN OF PROOF. Where in an action by a passenger against a 
railroad company for damages for injuries caused by the derail- 
ment of the latter's train, the evidence shows that the plaintiff was 
injured without any fault on his part, a prima facie case is made 
out for him, and the onus is cast upon the defendant of relieving 
itself from responsibility by showing that the injury was the result 
of an accident which the utmost skill, foresight and diligence 
could not have prevented. Hipsley v. The Kansas City, St. J. 
& Council Bluffs Ry. Co., 348. 


: PERSONAL INJURIES: EVIDENCE. In an action by a passen- 
senger against a railroad company for damages for injuries sus- 
tained by the derailment of the latter’s train. evidence that defend- 
ant, several months after the accident, repaired its road in various 
places by putting in new rails and ties is inadmissible ; and the 
laintiff ’s evidence should be confined to the condition of the road 
d atthe place of and in the immediate vicinity of the acci- 
dent at the time it occurred, and he should not be allowed to show 
that accidents had previously occurred on other parts of defend- 
ant’sroad. Jb, ’ 


NEGLIGENCE: RAILROAD: VICE-PRINCIPAL. Where a road master 
of a railroad, having general superintendence of its track, while 
engaged in superintending and directing the removal of a wrecked 
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train, but not in the manual work of removing a wreck, givesa 
wrong singnal to the engineer of atrain assisting in removing the 
wreck, whereby a laborer engaged in the work ‘of romoval is in- 
jured, the railroad is liable therefor. (Following Moore v. Railroad, 
85 Mo. 588). Hoke v. The St. Louis, Keokuk & Northern Ry. Co. 
360. 


. FELLOW SERVANT; VICE-PRINCIPAL. The road master was not a 


fellow servant of the one injured in the transaction in which the 
injury was received, but represented the company therein as vice- 

rincipal, or alter ego, and his negligence in the matter causing the 
injury was that of the company. Jb. 


NEGLIGENCE: RAILROAD: PERSON ON PRIVATE RIGHT OF WAY? 
KNUWLEDGE OF BY SERVANTS OF COMPANY : DUTY TO AVOID ACCIDENT. 
Notwithstanding one who was killed by being run over by a tender 
and engine was guilty of negligence, in being at the time on the 
private right of way of the railroad, still if those in charge of the 
tender and engine saw him in an exposed and dangerous position in 
time to have avoided the injury, then they were bound to use all 
reasonable efforts consistent with their own safety and that of the 
engine and tender to avoid such injury. Rinev. The C. & A. Ry. 
Co., 302. 


: : : - The liability of the company in 
such a case is limited to negligence and want of care occurring 
after the exposed and dangerous position of the injured party came 
to the knowledge of the servants charged with the want of care, 
Ib. 











:——: : . The company is not liable in such 
case on the theory that the servants of the company might, by the 
exercise of ordinary care, have become aware of the negligence of 
the deceased and his dangerous condition in time to have avoided 
the accident, and failed to do so. Jb. 





: : . This case distinguished in the lat- 
ter respect ras the cases of Frick v. Ry., 75 Mo. 595, and Kelly v. 
Ry., 73 Mo. 188. Jb. 


RATLROADS : TRAVELLER’WITH TEAM : CROSSING TRACK. A traveller 
with a team, crossing a railroad where it intersects a highway, is 
not required to stop absolutely and always, or to fasten his team 
and go forward on foot to a point where ‘he can look up and down 
the track. Kelly v. The C. & A. Ry. Co., 584. 


:——— : ———: DUTY TO STOP AND LISTEN. Where such 
traveller, however, is about to cross arailroad track on a public 
street crossing and at hours when trains are passing, he should, 
if he cannot see the track, listen, and if necessary for that pur- 
pose, on account of the noise made by the wagon, he should stop 
~ d then listen for the train before blindly venturing on the track. 
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: FAILURE TO RING BELL AT CROSSING: EVIDENCE. In an ap. 
tion against a railroad for injuries to plaintiff's team by one of its 
trains by reason of the failure to ring the bell of the locomotive 
within eighty rods of the crossing, evidence to show connection be- 
tween such failure to ring the bell and the injury to the team is 
irrelevant and unnecessary. Jb, 





: KILLING STOCK : MEASURE OF DAMAGES. The owner of cat. 
tle negligently killed by a railroad train can only recover the differ. 
ence between their value before the injury and immediate] 

thereafter, and it is his duty to use reasonable effort to prevent loss 
after the injury and reduce, as much as possible, the damage ; and 
where such cattle are available after the injury, he cannot abandon 
them and then claim their full value. Harrison v. Mo. P. Ry. Co, 

625. ’ 





: CITY OF ST. LOUIS: CHARTER: ORDINANCE. The city of St. 
Louis has authority under its charter (2 R. S., p. 1585) to enact an 
ordinance regulating within its limits the speed and operation of 
oy and locomotives propelled by steam. Merz v. Mo. Pac. Ry, 
672. 





$ : : POLICE POWER. The city, in the absence 
of any express authority in its charter, would have the right to pass 
such ordinance by virtue of its general supervision over the police 
of the city. Jb, 





: . The ordinance is applicable where the railroad 
track is located on the unenclosed private property of the company, 


. NEGLIGENCE: RAILROAD TRACK: CITY ORDINANCE. Notwithstand- 


ing a person is guilty of negligence in going on a railroad track 
without looking or listening for a train, when he could have seen 
or heard it if he had so looked or listened, still the company will 
be liable for his death caused by backing its train on him, if it 
could have avoided the accident by having observed the provisions 
of an ordinance of the city in which the accident occurred, re- 
uiring it to have a man stationed on the end of its train to give 
denger signals when backing through the city. Bergman v. St. L., 
I. M. & S. Ry., 678. 





: RECOVERY NOTWITHSTANDING FAILURE TO LOOK 
AND LISTEN. While it was negligence on the part of the deceased 
to go on the track without looking or listening for a train, the rail- 
road is still liable, notwithstanding that fact, if it either knew, or 
mizht have known, by the exercise of ordinary diligence, of the 
danger of the deceased in time to have prevented the accident. 


REASONABLE TIME, 


See ConTRACTs. 19. 20, 














INDEX, 
RECEIVER. 
See CORPORATIONS, 3, 
RECITALS OF RECORD. 
See INSANE PERSON. 
RECORD AND JUDICIAL PROCEEDINGS, 
See WILLS, 3. 


RECORDER OF DEEDS. 


Deeps. The recorder of deeds is not required to copy the seal of the 


officer who took the acknowledgment of the deed. Addis v. Gra- 
ham, 197. 


RELEASE, 
See DEBTOR AND CREDITOR. 
RENTS AND PROFITS. 


EJECTMENT : RENTS AND PROFITS : DAMAGES. In an action of eject- 
ment by one tenant in common against his co-tenant, where plain- 
tiff recovers possession of an undivided one-third of the premises, 
he is also entitled to recover damages, rents and profits from the 
date of the ouster, subject to the limitations in section 2252, Re- 
vised Statutes. Falconer v. Roberts, 574. 


THE AMOUNT of damages, rents and profits assessed by the court 
held to be correct under the evidence. Jb. 


RES GESTAE 
See EVIDENCE, 38, 39, 40. 
REVENUE, 


REVENUE: ASSESSOR’S BOOK, VERIFICATION OF : JURISDICTION: TAX 
SALE. The failure of the county clerk to sign and seal the assessor's 
book, as required by section 65, page 1171, 2 Wagner's Statutes, ren- 
ders it of no official validity, and makes the collector's report of the 
delinquent list to the county court, as provided by section 190, page 
1198, 2 Wagner’s Statutes, unauthorized and invalid ; and the county 
court in such case, is without jurisdiction and powerless to act. 
Howard v. Heck, 456, 
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TAX SALE, IMPEACHMENT OF VALIDITY OF : EVIDENCE. The validity 
of a sale of land for taxes may be contradicted by showing an 
substantial non-compliance with the revenue act, and all boo : 
papers and records in the county clerk’s office, pertaining to 
the subject of taxation, may be introduced in evidence for that 
>. Wag. Stat. sec. 211, p. 1204; Ewart v. Davis, 76 Mo, 


ROADS AND HIGHWAYS. 


PROCEEDING TO ESTABLISH PUBLIC ROAD: ACT OF 1868: JURISDIC- 
TIONAL FACTS. Proceedings to establish a public road under the 
road law of 1868 (Laws 1868, p. 157), must show that the petition 
was signed by ‘‘ twelve householders of the township or townships 
in which the road is desired, three of whom shall be of the imme- 
diate neighborhood,” and that the notices of the intended applica- 
tion for the road had been posted for ‘twenty days prior thereto,” 
These are jurisdictional facts and must appear on the record of the 
proceeding, otherwise the latter is void ; certainly so as against land 
owners who did not relinquish their rights of way. Zimmerman 
v. Snowden, 218. 


PUBLIC ROAD, ACQUISITION OF BY USE. The public may acquire the 
right to the use of a road on the land of another from its use and 
adverse occupancy, acquiesced in by the land owner for a period of 
ten years. Jb. 


: . Indetermining what is a sufficient use by the 
public of the road regard must be had to the condition of the sur- 
rounding lands and their state of improvement. The circumstancs 
that travel for the most part departed from the line of the real lo- 
cation of the road to avoid a hill is not a controlling one to defeat 
the claim of the public. Jb. 





ST. LOUIS. 


St. Louis CITY : CHARTER: ARCHITECTS, LICENSING OF. The city of 
St. Louis has the authority, under its charter (art. 3, subdiv. 5, sec. 
26), to require a license of a person exercising the business of an 
architect. The City of St. Louis v. Herthel, 128. 


POWER OF POLICE COMMISSIONERS. The power of the police com- 
missioners to appoint a chief of police “ for such time as the board 
may determine,” does not include the power to discharge and ap- 
int a chief of police at their pleasure. The State ex rel. v. Po- 
ice Com’ rs, 144. 


An appointment of a chief of police without specifying 
the duration of the term is not void, and the commissioners cannot 
remove such an appointee at their p!easure. Jb. 


A chief of police cannot be removed by the commissioners 
before the expiration of his term of office, «xcept for specified 
causes. Ib 











11. 


12. 








10. 


INDEX, 769 


CHIEF OF POLICE: TERM OF OFFICE. The statutory limitation of the 
term of office of a chief of police is four years where the term of 
his tenure is not otherwise fixed by the order of his appointment. 
Ib. 


FEES IN CASES OF FELONIES: STATUTE: CITY OF ST. LOUIS. Fees 
collected from the state by the clerk of the criminal court of the 
city of St. Louis, in cases of felonies and not called for by the per- 
sons entitled to them, should, under Revised Statutes, sections 5633 
to 5639, be paid into the city treasury. The City of St. Louis v. 
Clabby, 573. 


RAILROADS: CITY OF ST. LOUIS: CHARTER: ORDIN ra The city 
of St. Louis has authority under its charter (2 R. S., 1585) to 
enact an ordinance regulating within its limits the ne and oper- 
ation of cars and locomotives propelled by steam. Merz v. Mo. 
Pac. Ry. Co., 672. 


: : POLICE POWER. The city, in the absence of 
any express authority i in its charter, would have the right to pass 
such ordinance by virtue of its general supervision over the police 
of the city. Jb. 








: . The ordinance is applicable where the railroad 
track is located on the unenclosed private property of the company. 


CONSTITUTION. Such ordinance is not in conflict with either the 
state or federal constitution. Jb. 


CHARTER OF ST. LOUIS CITY: ORDINANCE. The provision in the 
charter of the city of St. Louis that ‘‘no bill shall contain more 
than one subject, which must be clearly expressed in its title,” was 
intended to prevent the practice of joining in the same ordinance 
incongruous subjects having no relation or connection with each 
other, and foreign to the subject embraced in the title. Bergman 
v. The St. L., I. M. & S. Ry. Co., 678. 





It does not prevent uniting in the bill matters germane to 
the general subject expressed in its title. Jb. 


SCHEME AND CHARTER: INSANE ASYLUM: PAY OF PHYSICIAN: CONTRACT. 


Howard v. City of St. Louis, 656. 
ST. LOUIS COURT OF APPEALS, 
See APPEALS, 2. 
ST. LOUIS CRIMINAL COURT, 


See St. Lovis, 6, 
VoL. 88—49 











































INDEX, 
SALE. 


1. DEED OF TRUST: SALE: TITLE. A sale under a deed of trust where 
it has not been advertised for the time required by such deed 
passes no title. Siemers v. Schrader, 20. : 





: SALE: WILL. Where a sale is required to effect a partition 
of lands under a will, the proceeds will stand in lieu of the land 
and the amount of the sale, and not the value of the land fixed b 
the commissioners, will determine the sum to go into the computa- 
tion for division. Turpin v. Turpin, 337. 


8. SALE: FRAUD ON CREDITORS. A sale of goodsis invalid as against 
creditors where the vendor makes the sale with the intent to 
hinder, delay or defraud them and the vendee at the time of hig 

_— knew of such intent of the vendor. Frederick v. Allgaier, 


| See Tax SALE. 
SCHEME AND CHARTER,' 


See St. LovlIs. 


SEDUCTION. 





: SEDUCTION OF FEMALE UNDER PROMISE OF MARRIAGE: PRIOR 
ACTS OF UNCHASTITY OF PROSECUTRIX. On the trial of an indict- 
ment, under Revised Statutes, section 1259, for seducing a female 
under promise of marriage, it is competent for the defendant to 
show that prior to the time of the alleged seduction, the prosccu- 
trix was guilty of acts of lewdness and unchastity with other men 
than the defendant. (Overruling The State v. Brassfield, 81 Mo, 
151.) The State v. Patterson, 88. 


SHERIFF. 


SHERIFF ACTING AS TRUSTEE IN DEED OF TRUST, LIABILITY OF SURETIES 
or. Where parties in a deed of trust provide that in the event the 
trustee named therein shall refuse to act the then sheriff of the 
county shall execute the trust, and the trustee refuses to act, and 
the sheriff sells the land and fails to pay over a portion of the pro- 
ceeds, his sureties are not liable on his official bond for such failure. 
But it would be otherwise if the sheriff were appointed in an a 
propriate proceeding by the circuit court to execute the trust. The 
State ex rel. Chase v. Davis, 585 


SLANDER. 


1, SLANDER; ACTIONABLE WoRDS. Any charge of dishonesty against 
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an individual in connection with his business, whereby his char- 
acter in such business may be injuriously affected, is actionable. 
Noeninger v. Vogt, 589. 


: ———. A general charge against one that he is a murderer 
is actionable. Ib. 





———: ALLEGATA AND PROBATA. In an action for slander, the 
words proved must substantially correspond with those charged i in 
the petition. Jb. 





IMMATERIAL VARIANCE. If the words charged to 
have been spoken are proved, but with the omission or addition of 
others not varying the sense, ‘the variance is immaterial. Jb. 


4 
—— 





EQUIVALENT WORDS INSUFFICIENT. It is not suffi- 
cient, however, that the words proved are of equivalent meaning 
with those charged. They must be substantially the same words 
sharged in the petition. Jb. 








. The rule last stated must of ney a 
ply to the maeet Si in the vernacular in which they are uttered. it 
the proof shows that words alleged to have been spoken in a 
foreign language are correctly translated in the petition, it is 
no ground for a demurrer to the evidence that they are also 
translated by the witnesses by the use of equivalent words and ex- 
pressions. Jb. 


FOREIGN WORDS: QUESTION OF FACT. The meaning of the words 
charged to have been spoken in a foreign language is a question of 
fact, to be proved by those conversant with both languages. Jb. 


SLANDER : WORDS IMPUTING DISHONESTY IN BUSINESS : SPECIAL DAM- 
AGES. Language which imputes to one fraud or want of integrity 
in his business is actionable per se and special damages need not be 
alleged. Jb. 





: LOSS OF BUSINESS. In such case a general diminu- 
tion or ‘honk of business may be proved ; certainly so, where there is 
a general allegation to that effect in the petition. Jb. 





It is not necessary to name particular ¢cus- 
tounens who “aa e ceased to do business with the plaintiff. Jb. 





: : . The plaintiff should not only be allowed to 
show loss of business, but should also be es by his evidence 
to trace that loss, if he can, to the alleged slander. Jb. 





: : REPETITION OF SLANDEROUS WORDS. Plaintiff may 
also show a repetition by the defendant of the slanderous words. to 
prove malice in fact, and this may be done, it seems, although the 
repetition was made after commencement of suit. Jb, 
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SPECIAL TAX BILL. 


SPECIAL TAX BILL: PLEADING : EVIDENCE. The petition in this cage 
which was a suit to enforce the collection of special tax bills, held 
good and objections to offers of evidence made at the trial properly 
overruled. Buchan v. Broadwell, 31. 





: CHARTER OF KANSAS CITY : CONSTITUTION. Section 1, arti. 
cle 8, of the charter of the City of Kansas, which provides that 
‘*the common council on the petition of residents of Kansas City 
who own a majority of the front feet on a street to be graded, may 
order the same to be graded at the expense of the propert owners,” 
is not a discrimination against non-resident owners and for that 
reason unconstitutional, Jb. 





: JUDGMENT: INTEREST. A judgment on oe tax bills 
held, under the charter of Kansas City, to properly bear fifteen 
per tent. interest. Jb.. 


SPECIFIC PERFORMANCE, 


Equity. Where reformation and specific performance of deeds 
and contracts respecting the sale of lands will be decreed by a court 
of equity between the original parties thereto, similar relief will in 
general be given in suits between parties claiming under them, 
Hagman v. Shaffner, 24. 


CONTRACT FOR SALE OF LAND : SPECIFIC PERFORMANCE : MEMORAN- 
puM. A memorandum of a contract for the sale and conveyance 
of land, although signed only by the party to be charged, when 
sufficiently clear and certain in its terms, affords a competent 
basis for a suit for specific performance. Mastin v. Grimes, 478. 





: : Where the memorandum stated that the 
residue of the purchase money ‘‘is to be paid as soon as abstract 
to said lots can be examined,” the abstract to be furnished by the 
vendor, the law would imply that after the examination of the ab- 
stract, a reasonable time was to be allowed the vendee in which to 
make the payment. Jb, 


SPECIFIC PERFORMANCE: ACTION BY VENDEE: DEFENCE. In an ac- 
tion by a vendee for the specific performance of a contract for the 
sale and conveyance of land, the vendor set up as a defence that 
the plaintiff for the purpose of preventing a compliance with the 
terms of the contract on his part, had falsely and fraudulently pre- 


_ tended that defendant's title to the land was imperfect. Held, that 


the failure of the vendor to rescind the contract and to return or 
to offer to return the portion of the purchase money which he re 
ceived was a bar to saiddefence. Jb, 


STATE CLAIM AGENT. 


STATE CLAIM AGENT: REPEAL OF ACT OF MARCH 19, 1881. The ap 
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ointment of one under the act of the general assembly of March 
19, 1881 (Laws, p. 163), as agent of the state to collect certain claims 
against the United States, was revoked by a repeal of said act. 
The State ex rel. Walker v. Walker, 279. 





The fact that such agent was to be compensated 
for his services out of the amount collected, did not confer upon 
him such an interest in the subject matter of the agency as to ren- 
der the latter irrevocable. Jb. 


a 3 


STATUTES CITED AND CONSTRUED, 


REVISED STATUTES OF 1879. 


Section 188, see page 323. Section 2508, see page 305. 
Section 666, see page 409. Section 2691, see page 225. 
Section 809, see page 398. Section 2692, see page 225. 
Section 879, see page 266. Section 2695, see page 438, 
Section 917, see page 168. Section 2698, see page 225. 
Section 1259, see page 90. Section 2816, see page 391. 
Section 1262, see page 123. Section2817, see page 391. 
Section 1263, see page 123. Section 2820, see page 391, 
Section 1264, see page 123. Section 2821, see page 391. 
Section 1319, see page 643, Section 3060, see page 649, 
Section 1390, see page 343. Section 3296, see page 305. 
Section 1561, see page 606. Section 3391, see page 340, 
Section 1654, see pages 128, 643. Section 3500, see page 135, 
Section 1763, see page 649. Section 3565, see page 54, 
Section 1856, see page 635. Section 3702, see page 54. 
Section 1867, see page 584. Section 3729, see page 299. 
Section 1831, see page 346. Section 3733, see page 300. 
Section 1902, see page 347. Section 3742, see page 300. 
Section 1918, see pa:zze 90. Section 3790, see page 562. 
Section 2025, see page 649. Section 3970, see page 341. 
Section 2026, see page 649. Section 5011, see page 110, 
Section 2027, see page 649. Section 5633, see page 574. 
Section 2166, see page 341. Section 5634, see page 574. 
Section 2167, see page 341. Section 5635, see page 574, 
Section 2179, see page 138. Section 5636, see page 574, 
Section 2248, see page 578. Section 5637, see page 574. 
Section 2252, see page 580. Section 5638, see page 574, 
Section 2507, see page 305. Section 5639, see page 574, 


WAGNER'S STATUTES, 1872. 


Section 198, see page 119. Page 1171, see page 458. 
Section 221, see page 118. Section 1369, see page 547. 


REVISED STATUTES, 1855. 


Section 429, see page 213. Section 1006, see page 211. 
Section 502, see pages 212,217. Page 1654, see page 588, 
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ACTS OF 1857. 
Page 32, see page 211. 
ACTS OF 1858-59, 
Page 320, see page 213. 
Acts 1859-60, 
Page 208, see page 213. 
Acts 1860. 
Page 40, see page 212. Page 394, see page 212, 
ACTS 1868, 
Page 67, see page 214. Page 157, see page 220. 
AcTs 1881. 
-age 168, see page 71, 
Acts 18:3. 
Page 130, see page 200, 
Acts 1885. 
Page 205, see page 282, 


STOCKHOLDERS.” 


1. CORPORATIONS : STOCK: PRESUMPTIONS. The presumption is that 
a certificate of stock in the usual form is full paid, and a purchaser 
who takes it without notice, is not liable to creditors if the com- 
pany’s representations that the stock is full paid are false. Johnson 


v. Lullman, 567. 


: LIABILITY OF STOCKHOLDER: SURRENDER OF STOCK. 





stockholder who surrenders unpaid stock to the corporation is not 
liable thereon to a creditor of the corporation whose demand 


accrued after the surrender. Jb. 
STREETS, 


See MUNICIPAL CORPORATIONS, 
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SUBROGATION. 


SUBROGATION : MORTGAGE: VOLUNTEER. Before a third party, making 


yment of a debt secured by mortgage, can be subrogated to the 
rights of the mortgagee, he must show either that he made the 

yment at the request of the mortgageor, or to protect some in- 
terest of his own, had at the time of the payment. Norton v. 
Highleyman, 621. 


SWAMP LANDS. 


SWAMP LANDS, POWER OF COUNTIES OVER: STATUTE. The amenda- 
tory act of the general assembly of 1875 (Laws, p. 32), providing 
that all lands in this state, selected under the act of congress dona- 
ting swamp lands to the state ‘“‘ be and the same are hereby de- 
clared to vest in full title and belong to the counties in which they 
may lie,” did not enlarge the powers of the county courts over the 
swamp lands. Notwithstanding said act, the counties still held 
them for the uses and with the power of disposition under the then 
existing laws. Sturgeon v. Hampton, 203. 


The swamp lands are not the general property of the 
counties. Jb. 





J 


SWAMP LANDS, SALES OF: PATENT. Under the laws (R.S., 1855, p. 
1006, secs. 3-4) providing for the sale of swamp lands by sheriffs, 
under orders of the county court, patents therefor were to be made 
by the governor, but not until full payment of the consideration 
therefor. Jb. 





: : COMMISSIONER. The county court did not have the 
power to appoint a commissioner to convey swamp lands, nor 
could it release a purchaser from the payment of the consideration. 
Ib. 


: . The swamp land laws provide when and how title 
thereto is tobe made. These statutes are exclusive and the method 
thus prescribed must be pursued. Jb. 





SWAMP LANDS: ACT OF MARCH 26, 1868. The act of the legislature 
approved March 26, 1868 (Laws, p. 67), entitled *‘ An act to perfect 
the title tolands known as swamp lands,” was not intended to make 
valid a void sale or a deed when the purchaser was not entitled to 
one, Jb. 


TACKING DISABILITIES, 


STATUTE OF LIMITATIONS : TACKING DISABILITIES. There can be no 
tacking of disabilities to escape the bar of the statute of limitations. 
Gordon v. Lewis, 378. 


: . Where acause of action accrues to a woman 
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under the disability of coverture, the statute of limitations will be. 
gin to run immediately upon her death against her children, not. 
withstanding their minority. Jb. 


TAX DEED. 


TAX DEED: RECITALS: STATUTE. Atax deed held not void on its 
face, because it recited that the sale was made on the eighth day 
of October,.1873, which could not have been the first Monday of 
that month, the time for which the sale was required by statute to 
be advertised. 2 W.S., p.1196, sec. 183. Hillv. Atterbury, 114, 


: : . While the statute requires the sales to be 
advertised for the first Monday in October it provides for ad- 
journed sales and the statutory form prescribed for tax deeds does 
not require therein a recital of the adjournment of the sales from 
day today. It only requires thatthe day on which the land con- 
veyed is offered for sale shall be recited inthe deed. Jb, 





TAX DEED VALID ON ITS FACE: SPECIAL STATUTE OF LIMITATIONS: 
EVIDENCE. Thetax deed being valid on its face and having been 
recorded for more than three years before the bringing of the suit, 
the special statute or limitations was a complete defence for de- 
fendant and evidence was inadmissible to show that there was no 
assessment or levy of taxes on the land or any judgment therefor 
for the year for which the land was so sold for taxes. Jb, 


CONSTITUTION. The three years special statute of limitations in 
reference to tax deeds is constitutional. Jb. 


TAX DEED, RECITALS IN. Where it affirmatively appears, from the 
recitals in a tax deed, that no judgment was rendered against the 
land sold for taxes and intended to be conveyed by such deed, it is 
void. Cuffey v. O' Reiley, 418. 


TAX DEED, FORM OF. Where the statute requires no form of tax 
deed, the deed must, nevertheless, be adjusted to the facts of the 
case, and must contain apt and appropriate recitals in order that it 
may be prima facie evidence of such recitals. The deed must 
affirmatively show upon its face the amount of taxes, interest and 
costs due upon each tract. Jb. 


TAX SALE, 


TAX SALE, IMPEACHMENT OF VALIDITY OF: EVIDENCE. The validity of 


a sale of land for taxes may be contradicted by showing any sub- 
stantial non-compliance with the revenue act, and all books, papers, 
and records in the county clerk’s office, pertaining to the subject of 
taxation, may be introduced in evidence for that purpose. Wag. 
Stat., sec. 211, p. 1204: Ewart v. Davis, 76 Mo. 129. Howard v. 
Heck, 456, 





INDEX. 
TELEPHONE POLES. 
See MUNICIPAL CORPORATIONS, 8, 9, 10, 11. 


TIME. 





waived altogether. Mastin v. Grimes, 478. 





toa waiver of the element of time. Jb. 








circumstances in this case. 


TITLE, 


Addis v. Graham, 197. 


wv. Hope, 430. 
See SALE, 1. 


TRESPASS. 





Columbia, 106. 














: TIME: WAIVER. Time is not generally deemed in equity to 
be of the essence of the contract for the sale and conveyance of 
land. And evenif by express terms a day of payment be fixed 
and time is declared to be of the essence of the contract, still that 
is no bar to the time of payment being postponed, or to its being 


2. : : . If, after the expiration of the time limited 
for the performance of the contract, the parties continue to deal 
together, or to treat the contract as still existing, this will amount 


: NOTICE TO COMPLETE CONTRACT. Where either the vendor 
or the vendee has improperly and unreasonably delayed in comply- 
ing with the terms of an agreement for the sale and conveyance of 
land, the other party may by notice fix the time within which the 
contract may be completed, but such notice must allow a reason- 
able length of time for the other party to perform his part of the 
contract, and if it fail in this respect it may be disregarded. Jb. 


4. . Anotice given by the vendor to the vendee to 
complete the contract within five days held insufficient under the 


1, Loss OF DEED AND RECORD: TITLE OF GRANTEE. Where a deed is 
executed, acknowledged and recorded, the loss of the deed, and 
destruction of its record, does not affect the title of the grantee. 


2. PERSONAL PROPERTY, POSSESSION OF. Possession of personal prop- 
erty is presumptive evidence of title. The State ex rel. Robertson 


: TRESPASS BY OFFICERS : VOID ORDINANCE. A municipal corpo- 
ration is not liable for a trespass, committed by its officers in the 
enforcement of a void ordinance. Worley v. The Inhabitants of 
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TRUSTS AND TRUSTEES. 


MORTGAGEE: TRUSTEE: EJECTMENT. A mortgagee, in the absence 
of an agreement to the contrary, may maintain ejectment for the 
mortgaged premises, after breach of the conditions, and s0, it 
seems, may also a trustee in a deed of trust. Siemers v. Schra- 
der, 20. 


EJECTMENT: CESTUI QUE TRUST. The cestui que trust in a deed of 
trust to secure the pone of a debt, cannot maintain ejectment 
after condition broken. Jb. 


TRUSTS : EQUITY: DEED. T, a married woman, joined with her 
husband in a deed of her land to one W—the conveyance being 
made in the absence of the grantee and without consulting him 
and without any consideration therefor. It did not appear from 
the evidence that the land was her ee estate or that the con- 
veyance was made in trust for T, or that she ever informed W that 
he was to so hold it in trust. W subsequently sold the land, in- 
forming his grantee that the latter could safely purchase from him ; 
held, that a court of equity would not regard W's grantee as a trus- 
tee for T. Taylor v. Thompson, 86. 


DEED OF TRUST, CONSTRUCTION OF. By the provisions of the deed 
of trust in this case, given to secure the payment of certificates of 
indebtedness issued by a bank, the liability of the grantor was only 
secondary, and the land conveyed could not be resorted to for the 
payment of the certificates, until all the assets of the bank capable 
of collection by reasonable diligence were collected and applied on 
said certificates, and, therefore, held that the trustee could not 
maintain ejectment for the land to the end that he might apply the 
rents in discharge of the debts, so long as the requirements of the 
deed of trust, as to collecting and applying the assets, were not com- 
plied with. Davis v. Bessehl, 439. 


TRUSTEE: EJECTMENT. Whether a trustee in a deed of trust in the 
nature of a mortgage, like a mortgagee, can maintain ejectment 
not decided. Jb. 


BANK: TRUST FUND: RELATION OF CREDITOR AND DEBTOR. The 
Mastin Bank of Kansas City received a draft on deposit to the credit 
of the depositors, and thereupon the latter drew their check on the 
bank, with the request that it should place the proceeds of the same 
in the Exchange Bank of Denver, Colorado, to the credit of one E, 
which the Mastin Bank agreed todo. The Exchange Bank wasa 
correspondent of the Mastin Bank, and the latter bank gave the de- 
positors a memorandum addressed to the Exchange Bank, stating 
that the account of the latter had been credited with the amount 
of the check to the use of E. The memorandum was at once sent 
by the depositors to E, and the Mastin Bank also sent a copy of the 
same by mail to the Exchange Bank, but before it arrived the Mas- 
tin Bank had closed its doors and made an assignment for the ben- 
efit of its creditors. The Exchange Bank refused to charge the 
amount to the Mastin Bank, or to place it to the use of E, or to pay 
the same tohim. Held, the Exchange Bank having so refused to 
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accept the credit, the fund remained in the Mastin Bank impressed 
with the trust, and the relation of general creditors was not cre- 
ated between the depositors and the Mastin Bank. Stoller v. 
Coates, 514. 


TRUST FUND. CONVERSION OF : PREFERRED DEMAND. The general as- 
sets of the Mastin Bank having received the benefit of the unlawful 
conversion, the bank is chargeable with the amount of the con- 
verted fund as a preferred demand. Jb. 


TRUST FUND, DIVERSION OF. While it may be impossible to follow a 
fund into its diverted use, it is always possible to make it a charge 
upon the estate or assets to the increase or benefit of which it had 
been appropriated. Jb. 


EstopreL. The allowance, however, in favor of the plaintiffs of 
their claim as a debt against the general assets of the bank, estops 
them to claim in equity for the conversion of a trust fund. Jb. 


SHERIFF ACTING AS TRUSTEE IN DEED OF TRUST, LIABILITY OF SURE- 
TIES OF. Where parties in a deed of trust provide that in the event 
the trustee named therein shall refuse to act the then sheriff of the 
county shall execute the trust, and the trustee refuses to act, and 
the sheriff sells the land and fails to pay over a portion of the pro- 
ceeds, his sureties are not liable on his official bond for such failure. 
But it would be otherwise if the sheriff were appointed in an ap- 
propriate proceeding by the circuit court to execute the trust. The 
State_ex rel. Chase v. Davis, 585. 


TRUST DEED: DELEGATION OF POWER OF TRUSTEE. A trustee in a 
deed of trust cannot delegate the trust or power of sale to a third 
person, unless expressly authorized to do so by the deed, and a sale 
made by such delegated agent, when unauthorized by the deed, is 
woid. The City of St. Louis v. Priest, 612. 


See CORPORATIONS, 2, 


VARIANCE. 


PRACTICE: VARIANCE : FAILURE OF PROOF. The rule thata plaintiff 
cannot declare upon one cause of action and recover upon a differ- 
ent one prevails under the code, but Revised Statutes, sections 3565 
and 3702, recognize a plain distinction between a variance and a 
total failure of proof. Lesliev. The Wabash, St. Louis & Pacific 
Railroad, 50. 


VARIANCE, In this case there was no substantial variance between 
the negligence charged in the petition and the evidence. 


CRIMINAL PRACTICE: VARIANCE. The wound, on a trial for murder, 
may be proved by the state to have been made on a oy of the bod 

——— from that alleged in the indictment. The State v. Wal- 
er, 402, 
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: . Where one is indicted in the common form fo) 
grand larceny, an instruction is improper which authorizes a con- 
viction under Revised Statutes, section 1315, if the property wag 
lost and the defendant converted it to his own use with felonious 
intent. The State v. Gabriel, 631. 


See SLANDER, 


. VENDOR AND VENDEE, 


——— : DECLARATIONS OF VENDOR AFTER SALE. Declarations of one 
after he has parted with the ownership and possession of propert 
and not made in the presence of his vendee, are inadmissible in eyi- 
dence against the latter. Albertv. Besel, 150. 


VENDOR AND VENDEE: WAIVER. Where it is obvious from the 
statements of the vendor that he will not fulfill his part of the con- 
tract, all necessity of tendering the purchase money and demand- 
ing a deed are waived, Mastin v. Grimes, 478. 


——: CLOUD ON TITLE. Where the delay on the part of the 
vendee is occasioned by facts which throw a cloud on the title to the 
land, and which render it suspicious in the minds of reasonable men, 
and to any considerable extent affect the value of the property, 
such delay cannot afford the vendor an opportunity to rescind the 
contract because of the failure of the pusclineet to make payment 
of the purchase money. Jb. 


FRAUDULENT REPRESENTATIONS. Fraudulent representa- 
tions by a vendor to the vendee must, in order to set aside the 
conveyance, be as toa material fact, must be likely to deceive, 
must have been relied upon, and must have contributed directly 
to the injury. Smih v. Dye, 581. 





: A statement by the vendor, an attorney, that the 
allowed claim against a receiver, sold by him to another attorney, 
would be collected, cannot be made the foundation of an action by 
the latter, where the former stated all the material facts bearing 
on the claim sold. Jb. 


VENUE. 


PRACTICE : CHANGE OF VENUE. On an application for a change of 
venue, it appeared that the same was sworn to by a nominal party 
to the suit ; that the prejudice of the inhabitants was alleged to be 
against him alone, and also that a number of counter affidavits 
were filed, but they were not preserved in the record; held, that 
under these facts the Supreme Court could not say that error was 
committed in overruling the application. Buchan v. Broadwell, 
31. 


CHANGE OF VENUE, WHEN MUST BE GRANTED. An application for a 
change of venue because of the prejudice of the inhabitants of the 
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county, if sufficient in form and substance, must be granted. The 
facts alleged in it cannot be controverted by the opposing party. 
Dowling v. Gerard B. Allen & Co., 298, 


——-: NOTICE. The court refuses to disturb the judgment in this 
case because of alleged want of reasonable notice to the opposite 
party of the application for the change of venue. Ib. 


PRACTICE, CRIMINAL: JURISDICTION: CHANGE OF VENUE. Where 
the judge of the St. Louis criminal court is disqualified for any of 
the reasons mentioned in Revised Statutes, section 1877, he is au- 
thorized by Revised Statutes, section 1881, to call in the judge of 
another circuit to try a defendant's application for a change of 
venue, and the judge of such other circuit becomes thereby pos- 
sessed of jurisdiction of the cause until its final determination, 
notwithstanding the withdrawal of the application by his consent, 
after the cause has been reversed in the Supreme Court. The 
State v. Hayes, 344. 


: CHANGE OF VENUE. Whena change of venue is awarded 
in a criminal cause the court should order the removal of the body 
of the defendant to the county to which the venue is changed. 
R. S., sec. 1867. But a failure to then make the order of removal 
will not deprive the court of the right to make it afterwards, The 
State v. Gleason, 582. 





: The statute (R. S., sec. 1856) confers no authority 
toaward a change of venue to another circuit, where the ground 
of the change is the prejudice of the inhabitants of the county in 
which the cause is pending. The State v. Gabriel, 631. 





: An order of the court improvidently made in such 
case, transferring the venue to another circuit, is a nullity. The 
court can set it aside and transfer the cause to another county in 
the circuit. Jb. 





VICE PRINCIPAL. 
See MASTER AND SERVANT. 
VERDICT. 


CIVIL PRACTICE: VERDICT. The jury in an action for libel returned 
into court a verdict, ‘‘ We find no cause of action,” and on their 
attention being called by the court to its insufficiency, and that it 
should be in form a finding for the defendant, they declined to 
make the change. Held, that it was the duty of the court to direct 
the jury to retire to further consider their verdict, and to return 
one in proper form for plaintiff or defendant. Cattell v. The Dis- 
patch Publishing Company, 356. 





: Where a verdict is imperfect and informal the 
court may direct the jury to amend it, and may direct them to re- 
turn to the jury room for that purpose. Jb. 
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: . Itis the duty of the court to see that improper and 
informal verdicts are not entered on its records. Jb. 


VOLUNTARY CONVEYANCE. 
See FRAUDULENT CONVEYANCE, 
VOLUNTEER. 

See INSURANCE, 8, 
SUBROGATION, 

WAIVER. 


WalIver. One who voluntarily assumes a risk thereby waives the 
provisions of a statute made for his protection. Spiva v. The 
Osage Coal & Mining Co., 68. 





. Waiver is ordinarily a question of intention and a fact to 
be determined by the triers of fact. Ehrlich v. The Atna Life In- 
surance Co., 249. 





: CONTRACT. An acceptance of a sum of money due, regard- 
less of other stipulations in a contract, will not be regarded as a 
waiver of such other stipulations. Jb. 


DEBT, PARTIAL ASSIGNMENT OF BY CREDITOR: WAIVER. A creditor 
cannot, without the debtor’s consent, assign a part of a note or 
other debt; but the latter may waive his right to object to such 
artial assignment. The Fourth National Ba~k of St. Louis y. 
piece 372. 


CONVEYANCE IN FRAUD OF CREDITORS : SPECIAL DEFENCE, WAIVER OF, 
The objection, in an action to set aside a deed because made in 
fraud of creditors, that the defence that the land conveyed wasa 
homestead of the debtor was not specially pleaded, is waived unless 
made when the evidence was offered. Ziekel v. Douglass, 382. 





: TIME: WAIVER. Time is not generally deemed in equity to 
be of the essence of the contract for the sale and conveyance of 
Jand. And evenif by express terms a day of payment be fixed 
and time is declared to be of the essence of the contract, still that 
is no bar to the time of payment being postponed or to its beiag 
waived altogether. Mastin v. Grimes, 478. 





: : . If, after the expiration of the time limited 
for the performance of the contract, the parties continue to deal 
together or to treat the contract as still existing, this will amount 
to a waiver of the element of time. Jb. 
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VENDOR AND VENDEE: WAIVER. Where it fs obvious from the 
statements of the vendor that he will not fulfill his part of the con- 
tract, all necessity of tendering the purchase money and demand- 
ing a deed are waived. Ib. 


DEED: PRESUMPTION: WAIVER. A clause in a city ordinance, by 
authority of which a deed to the city for certain wharf premises was 
made, provided that the deed shonld be binding on the city as soon 
as the owners of fifteen hundred feet of the wharf should have exe- 
cuted the deed to the satisfaction of the mayor. Held, in ejectment 
by the city to recover the premises, (1) that in the absence of any 
evidence to the contrary, it must be presumed that the deed was 
delivered and signed by the prescribed number of property owners, 
and (2) that the city having entered upon the performance of the 
stipulations on its part contained in the deed, waived the stipulation 
in its favor in the ordinance. The City of St. Louis v. Wiggins 
Ferry Co., 615. 


See PRACTICE, CIVIL, 19, 
WILL. 


: SALE: WILL. Where a sale is required to effect a partition 
of lands under a will, the proceeds will stand in lieu of the land 
and the amount of the sale, and not the value of the land fixed by 
the commissioners, will determine the sum to go into the computa- 
tion for division. Turpin v. Turpin, 337. 





HOTCHPOT : ADVANCEMENT. - The doctrine of bringing advance- 
ments into hotchpot applies only in cases of intestacy, where there 
isa surplus undisposed of by the will. Jb. 


WILL, PROBATE OF : RECORD AND JUDICIAL PROCEEDING : ADMISSION 
OF FOREIGN WILL IN EVIDENCE. The record of the probate of a 
will is a record and judicial proceeding within the meaning of the 
act of congress, and it is not necessary to the admission of a for- 
eign will with the probate thereof in evidence, that they should 
have been recorded in this state. Drake v. Curtis, 644, 


WITNESS. 


CRIMINAL PRACTICE: DEFENDANT TESTIFYING, CROSS-EXAMINATION 
oF. A defendant testifying as a witness on a criminal trial should 
not be cross-examined by the state as to matters not testified to by 
him in chief. Zhe State v. Patterson, 88, 

































